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Philosophy of law, also called jurisprudence,  branch of philosophy that investigates the nature of law, especially in its relation to human values, attitudes, practices, and political communities. Traditionally, philosophy of law proceeds by articulating and defending propositions about law that are general and abstract�i.e., that are true not of a specific legal system at a particular time (e.g., the United Kingdom in 1900) but of all legal systems in the present or perhaps of all laws at all times. Philosophy of law often aims to distinguish law from other systems of norms, such as morality (see ethics) or other social conventions. Views about the nature of law often depend upon, and occasionally have contributed to, answers to some of the most-fundamental philosophical questions�for example, regarding the foundations of morality, justice, and rights; the nature of human action and intention; the relations between social practices and values; the nature of knowledge and truth; and the justification of political rule (see political philosophy). The philosophy of law is therefore an integral part of philosophy more generally.
General considerations
Whereas law as a means of governance of human communities dates back to at least 3000 bce in ancient Egypt, sustained and systematic philosophical reflection on its nature for which there is surviving evidence began only in the late 5th century bce in ancient Greece and nearby areas of the Mediterranean, not long after the birth of Western philosophy itself. From that point onward, a more or less continuous history of such reflection can be traced up to the present day. As is true with the history of philosophy more generally, one can observe over the centuries changes not only in the theories set forth but also in the central questions about law that such theories were meant to answer.
Although every philosophical theory is in part a product of the time, place, and culture in which it is developed, the philosophy of law is parochial in an additional sense. Philosophical speculation about the nature of law not only is very often shaped by the politics of the time and place of a given theorist but is also carried on with a specific sort of legal system and legal culture in view. The latter fact is important, as the kinds of legal systems in Europe and the Anglophone world have varied widely through the last several millennia. Although the shape and structure of those systems cannot be discussed in any detail here, it should nonetheless be noted that a robust understanding of each of the major theories and texts in the history of philosophy of law requires some acquaintance with the legal systems of the cities and states in which a given theory was developed. For example, the centrepiece of the legal system of Aristotle�s Athens was a representative legislative body, the Ecclesia, in which a wide variety of political disputes were debated and addressed by statute, while its court system was, though important, very rudimentary by modern standards (it was governed by largely customary procedural rules and administered by ordinary citizens, as there were no judges, lawyers, or other legal professionals during that period). As a result, Aristotle theorized about law primarily on the model of general rules of action enacted by legislation and revisable by direct vote or other plebiscitary means. To take a different example, starting in the 17th century many British (and later other Anglophone) philosophers of law argued for the central importance of judicial institutions for the very existence of a legal system and debated the idea of legal reasoning as a distinct sort of deliberative activity. More recently, increasing attention has been paid to the related question of how the language of the law is to be correctly interpreted. Some theorists, beginning in the early 20th century, even found it fruitful to think about the nature of law primarily from the point of view of legal professionals such as judges or lawyers. That development is surely to be at least partly explained by the fact that those theorists reflected on law almost exclusively within advanced common law systems�i.e., those legal systems found throughout the Anglophone world (and now beyond) in which specially trained lawyers argue on behalf of the interests of clients in court and elsewhere and in which judges often play a quasi-legislative role in fashioning legal rules in the form of precedents, which are binding on later courts for the purposes of deciding future cases.
Ancient Greece
The abstract concept of law is acknowledged, though not discussed, in the poems of Homer and Hesiod in the 8th�7th century bce. In the Greek histories and literature of the 6th and 5th centuries bce, however, one finds the first articulation of ideas about law that have had enduring influence in the West: that law is a kind of command or prohibition with regard to what its subjects ought to do and that law is often accompanied by at least the threat of punishment or coercion by the state. Herodotus (born about 484 bce), in his History of the Greco-Persian Wars, records a Spartan king remarking to the king of Persia that the Greeks �are free, yet not wholly free; law is their master, whom they fear much more than your men fear you. They do whatever it bids.� The historian Xenophon (c. 430�c. 350 bce) relates in his Memorabilia a likely apocryphal conversation between a young Alcibiades and his guardian, the great Athenian statesman Pericles, in which the latter declares that �whatever the sovereign power of the state, having deliberated, enacts and directs to be done is known as law� and denies that mere compulsion exerted by a tyrant is sufficient to qualify as law. The great dramatist Sophocles, in his tragedy Antigone, first made salient the important idea that the requirements of law and morality may conflict. In the play, King Creon orders the body of Antigone�s brother to remain unburied as a posthumous punishment for treason. Out of familial duty, Antigone flouts the order and buries the body, thereby herself risking punishment by death. She rejects the king�s legal authority, saying that even he �could not override the unwritten and unfailing laws given us by the gods.�
But it is Plato (428/427�348/347 bce), writing during the decline of the Athenian empire, who was the first to advance philosophical claims about the nature of law. The relevant Greek term, nomos, varied widely in meaning across contexts, often referring simply to convention or practice. But by Plato�s time it had acquired the more-specific sense of a statute or a proclaimed or written directive that established a standard for human action. In his dialogue Crito, Plato fictionally cast his teacher, Socrates, imprisoned and sentenced to death (for impiety and corrupting the young), as faced with a choice between accepting the death penalty and escaping, thereby disobeying the law. In the dialogue Socrates makes the provocative argument, on behalf of the laws of Athens, that since he has received the benefits and protections of living under law for his entire life and has never left the city out of protest, he is obligated either to obey its laws or to persuade the state that they should not be enforced against him. Since he has failed (at his trial) in the latter task, he must respect the laws by obeying their commands, regardless of their content.
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Plato�s dialogue Crito is the origin of several enduring ideas in the philosophy of law, such as that the law by nature claims authority over its subjects and that the very relationship between law and its subjects somehow gives rise to an obligation of obedience. Plato�s later work makes scattered reference to law but fails to articulate a robust philosophy of law in the modern sense; what is thought to be his last work, Laws, contains many specific proposals for reforming the laws of his time but curiously fails to grapple with broader philosophical questions.
A generation later, Plato�s student Aristotle (384�322 bce) gave more-systematic expression to a number of influential ideas about law. Aristotle famously said that humans are �political animals,� meaning that they naturally organize themselves into distinct sorts of communities, the largest of which is the city, or city-state (in Greek, the polis). Cities are characterized by their politeia, a word that is often translated as �constitution� but in fact refers to any general way in which a large human community may organize itself. Law, Aristotle said, is �a sort of order� and thus provides a comprehensive framework of rules and institutions through which a society is constituted. A law (e.g., a statute) is by nature universal in form: it is a standard of conduct that applies generally, in respect of both the classes of persons and the types of conduct it governs. Because of its universal nature, a law can sometimes fail to apply, or apply only indeterminately, to a novel case unforeseen by the legislator. The problem here, Aristotle said, is not in the law or in the lack of foresight by the lawmaker but rather in the �nature of the case.� In such cases, what is required is a corrective exercise he called �equity,� which involves speculating about how the deficient law would have applied had the lawmaker considered the novel case and then applying the law accordingly.
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Aristotle was also the first to articulate what has come to be known as the ideal of the rule of law. He shared the common Greek view that, as a general principle, law had a share in eternal divine wisdom. As such, it was an instrument by which to constrain the exercise of political power, particularly that of tyrants, whose policies represented only their own interests and not the good of the community. On the (even by then) age-old debate as to whether the best law or the best person should rule a city, Aristotle�s position was clear: �He who asks law to rule is asking God and intelligence and no others to rule, while he who asks for the rule of a human being is importing a wild beast too.�Law is intelligence without appetite.�
Rome and the Middle Ages
Although many aspects of ancient Greek culture had continuing influence throughout the Roman Empire from the 1st century bce onward, law was not one of them. The Romans established new legal forms and institutions as well as the first legal professionals and administrators. Roman jurists developed the first form of what would later be called �legal science,� and a new genre of legal writing was invented in service of this discipline, in which jurists would collect and organize Roman law according to complex taxonomies. This practice culminated in the Digest (Digesta), assembled by the Byzantine emperor Justinian I (reigned 527�565 ce), a work that eventually served as the basis of many modern legal systems of western Europe. But whereas Greek law faded in influence, the Greek legacy in the philosophy of law was to endure for several centuries, extending through the Middle Ages, during which there were many refinements and extensions of Greek themes and ideas, particularly within the Christian tradition.
The Roman jurist and philosopher Cicero (106�43 bce) articulated the first, and some would say definitive, conception of what is called �natural law.� Although Cicero was a legal practitioner and was versed in the positive (human-enacted) law of the Roman state, he sought to situate it in relation to what he considered objective moral truths, which he also called �laws� (thus the tendency of many writers up to the present day to refer to timeless moral truths as �natural law�). In his work De republica (On the Republic), he famously held, echoing Sophocles, that:
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true law is right reason in agreement with nature�to curtail this law is impious, to amend it illicit, to repeal it impossible�nor will it be one law at Rome and a different one at Athens, but one and the same Law, eternal and unchangeable.
This more-capacious conception of law set rather strict moral conditions that putative positive (human-created) law must meet in order to qualify as real law: �Those who formulated wicked and unjust statutes for nations, thereby breaking their promises and agreements, put into effect anything but �laws.� �
Cicero�s idea that there are moral criteria for determining the validity of positive law gained currency in the centuries that followed. St. Augustine of Hippo�s (354�430 ce) later succinct claim that �an unjust law does not seem to be a law at all� served for centuries as a kind of slogan of the natural-law tradition, despite the assertions of some critics that it was obscure or contradictory.
Natural-law theory was given its first systematic treatment by the great Christian philosopher St. Thomas Aquinas (1224/25�74). Aquinas generally worked within the conceptual framework and basic principles of Aristotle�s philosophy of nature, value, and politics but often extended and modified them in novel ways; this is especially so in the case of his philosophy of law. Aquinas defined law in part as an �ordinance of reason��that is, a prescription that is both produced (by lawmakers) and responded to (by subjects) through an exercise of the distinctive human capacity of reason. He claimed, in terms clearer than in previous theories, that law had by nature a distinctive point or purpose. In the most-abstract sense, the purpose of law is to serve the common good of a political community. More concretely, law is a promulgated plan of coordination whereby a society can realize goods (both tangible and intangible) that cannot be achieved by other means.
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Aquinas�s central natural-law thesis is that valid positive law is necessarily derived from objective moral principles (or moral truths). This derivation can occur in two ways. First, law can be derived by a kind of immediate deduction from moral principles, such that there is a direct correspondence in content between a moral and a legal rule. For example, from the moral principle that murder is wrong, the legal prohibition of homicide may be formulated and enacted. Second, law can be derived from morality by a more-indirect process, which Aquinas called (in Latin) determinatio�determination or specification of how a general moral principle applies in specific circumstances to facilitate human coordination. Much of positive law, he claimed, was derived from morality in this second way. A standard modern example is traffic laws requiring that people drive on one side of the road or the other. Of course, morality does not require specifically that humans drive on the right or on the left, but once a determination by a legitimate political authority has been made, a law that, for instance, requires driving on the left will be binding on citizens in virtue of its, albeit indirect, connection to general moral principles�e.g., principles that require persons not to expose others to undue risk of serious harm or that require the facilitation of commerce to meet basic needs, and so on. Aquinas held that if positive law is not derived from valid moral principles in either of these two ways, then, to recall Augustine�s slogan, such laws are �unjust� and fail to be �law.� As a consequence, they fail to have any binding authority such that citizens have an obligation to obey them. Aquinas�s account of the relation between law and morality is made more complex by his account of who is most suitable to serve as ruler and as legislator. The concepts of an authoritative lawmaker and of morally binding laws made by that person are correlates. The point of law is to serve the common good, and if a candidate legislator is able to do that effectively by exercising political rule, then Aquinas goes so far as to say that such a person has an obligation to govern. Legitimate political authorities are those who are motivated by �the care of the community,� and any law created from other motivations is a distinct form of injustice that can also invalidate positive law.
The early modern period (1600�1800)
Command and common-law theories of law
From the late European Renaissance to the end of the 18th century, philosophical debates about the nature of law grew and diversified considerably, involving theorists from England and across continental Europe. There were two major thematic developments during that period. First was the development of the view, first articulated in ancient Greece and developed to some extent by Aquinas, that law should be understood on the model of a command, given by a superior to an inferior, the issuance of which made certain actions obligatory for the rational addressee (and putative subject). Second, starting in the 1620s, there emerged in England an increasingly sophisticated defense of the idea that at the foundation of law was custom, exemplified by the common law of England. These �common law theorists� have had an enduring impact on Western philosophy of law up to the present day.
The command theory of law
First, with regard to the development of the command theory of law, philosophers such as Hugo Grotius (1583�1645), Francisco Su�rez (1548�1617), and Samuel, baron von Pufendorf (1632�94), developed theories of what persons must be like in order to be capable of imposing and subjecting themselves to law. Although there were differences between these theorists, they shared certain common assumptions. It was agreed, for example, that law is directed at beings who are free�who have the capacity to choose among a range of available actions�intelligent, and self-directing. In other words, such beings have the capacity to recognize law as a kind of command addressed to them, to understand that fact as a reason to act (or at least to deliberate) in certain ways, and then actually to act on the basis of that recognition and deliberation. Moreover, these philosophers agreed that the content of law is determined by the content of the will of the �commander,� or the lawmaker.
That the creation of law involved some operation of the will of a person also helped to explain how law motivated its subjects to act accordingly. The legislator as commander aimed, by enacting laws, to produce behaviour of the sort reflected in the content of a law, which required an operation of the will of the subject of the sort just described. Just as one may speak metaphorically of there being a �meeting of the minds� in the context of making an agreement, these theorists thought that there must be a �meeting of the wills� in order for law to successfully guide conduct. Su�rez, for example, said that the will of a legal subject must �come into direct contact� with the will of the legislator; Pufendorf likewise said that the content of a law must be �instilled into a subject�s mind� in order for the subject to be motivated to act accordingly. All these assumptions supported and formed the general view that an essential feature of law is to play a rational but decisive role in the practical reasoning of its subjects�that is, in their reasoning about what they ought to do. This view would enjoy a resurgence among philosophers of law in the late 20th century.
The common-law theory of law
The other major development of that period was the emergence in England in the early 17th century of a group of lawyers and judges who held that all law is either equivalent to or derived from the common law, which they identified as �immemorial custom.� Among those who made important contributions to this general theory were Sir Edward Coke (1552�1634), Sir Matthew Hale (1609�76), and later Sir William Blackstone (1723�80). Laws are part of the common law only if, as Hale said, �they have acquired their binding power and the force of laws by a long and immemorial usage.� The very fact of the usage of a rule by a community for years or centuries is what lends that rule authority and legitimacy. The practices of a community that extend for longer than anyone at a particular time can recall (�time out of mind�) imply and reinforce that community�s recognition and sense that such practices are reasonable and ought to be followed.
The exact nature and role of that history of practice was a matter of some debate, however. Coke held that the law of England had in fact not changed in substance since Saxon or even Roman times and that such prodigious history formed the basis of the legitimacy of the English law of his day. Hale found this claim dubious and held that the law of the present need not be identical to that of the past but only continuous with it; what is instead essential is an ongoing sense among members of the community that the present law is reasonable and appropriate for their circumstances.
Common-law theory was an important departure from the command model of law, primarily because it moved away from the statute as a paradigm and instead focused on explaining the operation of the courts and their relation to the larger community. The activities of judges and practicing lawyers were therefore, for the first time, given pride of place in constructing a philosophical theory of law. That general approach would become dominant throughout the 20th century.
As part of their philosophy of law, common-law theorists advanced what is now called a theory of adjudication: a theory of what judges do and ought to do. As the essence of the common law was immemorial custom, which transcended any single individual�s beliefs or attitudes, the judge was not and could not act as a lawmaker when settling disputes between citizens. Instead, the judge discovered or discerned the common law from relevant past cases, treatises, and common experience. Coke famously said, �Judex est lex loquens� (literally, �The judge is the law speaking�), by which he meant that the judge is a kind of expert at declaring the law that was there antecedently in the community. The judge is the �living oracle� of the law but only as its mouthpiece and not as its source. Coke�s claim also implies that with each new judicial decision based on the reasoning of past cases, and insofar as like cases should be treated alike, it is the new case itself and not the judge that extends the law. The relevant expertise of judges (and the lawyers who argued before them) was explained by Coke in terms of �artificial reason,� a special intellectual capacity of legal professionals to synthesize the customs of a community into a coherent set of common-law principles used to judge cases. �Reason is the life of the law,� Coke said, and the law �is an act which required long study and experience before that a man can attain to the cognizance of it.�
Whereas the first common-law theorists were rather parochial in their aspirations�they sought to explain the ultimate basis of the law of England�their importance has increased considerably since the middle of the 20th century. Because the political and economic power of common-law countries such as the United States and the United Kingdom have increased internationally, their legal systems, and the legal theories that justify and explain them, have correspondingly grown in influence. Moreover, international law itself has developed exponentially since the end of the World War II, and custom has long been considered to be one of its legitimate sources.
Thomas Hobbes
Among the most-influential philosophers of law from the early modern period was Thomas Hobbes (1588�1679), whose theory of law was a novel amalgam of themes from both the natural-law and command-theory traditions. He also offered some of the earliest criticisms of common-law theory, which would be developed significantly by theorists in the 18th century. For Hobbes, law was the primary instrument of a sovereign by which to serve the ends of government, which were principally peace and the personal security of all its citizens. Writing during and after the English Civil Wars (1642�51), he developed the idea that government which ruled effectively by law is the only bulwark against anarchy or, as he famously put it, �a war of all against all.� Hobbes�s philosophy of law is in part an account of what law must be like in order to serve that function. Many scholars credit Hobbes as the founder of legal positivism, the dominant philosophical theory of law since the 17th century. The core ideas of legal positivism are that law is essentially a matter of social fact and that it bears at most a contingent connection with moral norms: many actions that are legally proscribed (or prescribed) can nonetheless be moral (or immoral). Insofar as this was Hobbes�s view, it was because he was an adherent of the command theory of law already discussed. In his magnum opus, Leviathan (1651), he wrote that �law in general, is not counsel, but command� and that civil (i.e., positive) laws are �those rules which the common-wealth hath commanded�by word, writing, or other sufficient sign of the will� that certain actions are to be done or not done. Since laws are �signs of the will� of the sovereign, Hobbes placed particular emphasis on the requirement that those �signs� are sufficiently public and intelligible to ordinary citizens.
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Hobbes�s fundamental criticism of common-law theory was that the �immemorial customs� of the community, claimed to be the foundations of law, are not always easily discernible; they may in fact be deeply controversial, and so the common law may by nature fail to offer authoritative and final views of what its putative subjects ought to do. Hobbes rejected Coke�s idea that coming to know the law required an exercise of �artificial reason� and �long study and experience,� arguing that if lawyers and judges were necessary intermediaries between sovereign and subject, then the law would again fail to guide the conduct of those to whom it applied. He quipped that ordinary persons could dispense with the counsel of lawyers and master the contents of a legal system after about two months� study.
Although there are undeniable positivist elements in Hobbes�s theory, in positing an important connection between natural and civil law (i.e., between morality and positive law), he was also inspired by the natural-law tradition. He claimed that natural law and civil law �contain each other and are of equal extent.� What Hobbes meant by that claim has been a topic of scholarly debate ever since; suffice it to say that he thought that there were modest but real moral limits on what the sovereign could legitimately demand of its subjects. For example, a putative law that required people to act in ways that led to their own death would fail to be valid positive law because it would violate the natural law of self-preservation, which Hobbes thought was at the foundation of the purpose of government. Hobbes thus attempted a synthesis of the natural-law and command traditions, though some scholars think he was far from successful.
The 19th century
Jeremy Bentham (1748�1832) is one of the great philosophers of law in the Western tradition, but his legacy is unusual and is in fact still developing. He remains one of the most analytically rigorous and insightful philosophers ever to write about the nature of law, but much of his writing was, upon his death, unpublished�and indeed unread until the mid-20th century. A much-simplified version of his philosophy of law was presented by the English jurist John Austin (1790�1859), which in turn helped set the agenda for important work in the 20th century.
Jeremy Bentham
There are two major themes in Bentham�s thought that extend over most of his published and unpublished writings on the nature of law. The first, and earliest, theme was a relentless and comprehensive critique of common-law theory and, indeed, an attack on the very idea of the common law itself. The second was an extension and revision of Hobbes�s conception of sovereignty and the idea of law as a kind of command.
[image: ]Jeremy Bentham.� Photos.com/Thinkstock
First, Bentham thought that the common law that allegedly formed the basis of the law of England was confused in theory, dangerous in practice, and in any case incapable of being law in the fullest sense. His initial target with this line of thought was Blackstone, who in his Commentaries on the Laws of England (1765�69) tried to systematize and reduce the long history of English common law to an elegant set of basic principles. Blackstone repeatedly wrote of the �wisdom� of these principles as bound up with their long acceptance among the English people; the very fact of their long use and endorsement lent them legitimacy and binding force. Beginning in his first work, A Fragment on Government (1776), Bentham excoriated Blackstone and other common-law theorists for conflating the questions of what the law is and what it ought to be. This mistake, he claimed, had the effect of stifling reform of the law to adequately deal with the rapidly changing social and economic conditions of the late 18th century.
Bentham also advanced a critique of the common law as the exclusive domain of the professional elite�lawyers and judges�in which often obscure and technical language was used to keep the law shrouded in mystery from the point of view of ordinary citizens, all in the interest of perpetuating the myth (in Bentham�s view) that lawyers are experts in �artificial reason,� as Coke had first propounded. Bentham held, with Hobbes, that unless the language of the law and the methods used to interpret it were accessible and useful to the ordinary citizens to whom it applied, law would remain ineffectual as a guide to their behaviour. Bentham went farther and argued that a system in which judges allegedly developed legal doctrine on a case-by-case basis was also not capable of guiding the conduct of persons to whom it applied and therefore did not qualify as law. He mockingly called the common law �dog law,� because in each case its principles applied retrospectively and in a way that made future compliance impossible. Just as a dog can be punished ex post facto for a breach of the owner�s rules and yet be given no rational guidance as to how to avoid punishment in the future, so the judge in common-law court imposes legal liability on litigants but in a way that does not clearly declare in advance how to avoid such liability in future cases.
Bentham also made advances over Hobbes�s claims about sovereignty, law, and the relation between the two. He defined law as primarily �an assemblage of signs declarative of a volition conceived or adopted by the sovereign of a state� and so followed Hobbes and earlier theorists in thinking about law on the model of command. And like Hobbes, Bentham used the concept of sovereignty to explain the unity of a legal system as well as the criteria of legal validity for that system (that is, the criteria in virtue of which any particular norm or rule was deemed part of the law). A given rule is a law of a given system if, and only if, it bears the right relation (origination or adoption) to an exercise of sovereign legislative power. The power of the sovereign was in turn explained by reference to the habit of (or disposition to) obedience of the people of a community to laws issuing from this source. Bentham wrote of a general habit of obedience, by which he meant a dynamic interactional relationship between citizen and sovereign, in which the general habit consisted of regular conformity by the many citizens to the sovereign�s commands and in which such obedience was known and expected among citizens. In that regard, Bentham was a forerunner of the idea, developed significantly in the late 20th century, that law rests on complex social conventions that include the actions, mutual expectations, and beliefs of a sufficient part of the community.
John Austin
Austin was a relatively unknown figure during his tenure as the first professor of jurisprudence at University College London in 1826�32. After his death, however, two of his works, The Province of Jurisprudence Determined (1832) and Lectures on Jurisprudence (4th ed. 1879), became standard texts in English legal education and played a pivotal role in the 20th-century development of legal positivism and of the philosophy of law more generally. Although Austin was directly influenced by Bentham�s writings, he had access to only a relatively small portion of them; he was therefore not fully aware of the complexity and originality of Bentham�s views. Accordingly, Austin�s legal positivism is often treated as a simplified, though elegant and accessible, presentation of the basic tenets of Bentham�s theory. Austin famously declared that �the existence of law is one thing; its merit or demerit is another,� which would become an oft-cited slogan of legal positivism.
Law, said Austin, is the command of the sovereign backed by threat of sanction. Commands are necessarily general prescriptions that signify a desire of the commanding sovereign that an action be done or not done. Like Bentham, Austin characterized the sovereign as a person or group of persons who are habitually obeyed by the bulk of a political community but who do not habitually obey anyone else. �Habitual obedience� in Austin�s theory is a relatively simple notion as compared with Bentham�s interactional model: all that it requires is a correspondence between what the sovereign commands and what the bulk of a political community actually does. In Austin�s view, law does not provide any unique motivational force, and why citizens obey it�i.e., the reason for which they obey it�is therefore not important. The consequence of this view, however, is that at least the threat of sanction is necessary to motivate people to obey. In the late 19th century, various scholars began to develop criticisms of this simple but powerful explanation of law, though the canonical refutation of Austin�s positivism did not emerge until the mid-20th century.
Philosophy of law from the early 20th century
The 20th century was very much the century of legal positivism: the two preeminent figures in the philosophy of law, the Austrian-born jurist Hans Kelsen (1881�1973) and the English legal theorist H.L.A. Hart (1907�92), both developed influential versions of a positivist theory of the nature of law. Defenders of antipositivist views, such as the American constitutional lawyer Ronald Dworkin (1931�2013) and the Australian Thomist John Finnis, developed their views by way of response, in particular to Hart. At the same time, Hart�s most-prominent student and the most-influential figure in late 20th-century philosophy of law, Joseph Raz, worked within the positivist framework, developing distinctive positions growing out of both Kelsen and Hart. During the same period, there also emerged �realist� schools of legal philosophy�one in Scandinavia and one in the United States�that were basically positivist in orientation but were concerned with very different philosophical (in the case of the Scandinavians) and practical (in the case of the Americans) questions from those considered by Kelsen and Hart.
PositivismHans Kelsen
Kelsen, a fierce opponent of natural-law theories, identified the central problem of the philosophy of law as how to explain the normative force of law�i.e., law�s claim to rightfully tell people what they ought to do (such that, for example, they have an obligation of obedience to the law). (Kelsen also thought that law�s commands are directed most fundamentally at officials of the legal system, such as judges, telling them what sanctions to apply to citizens on the basis of the latter�s conduct.) He rejected the idea that law�s normative force could derive from its moral status: like all theorists in the legal-positivist tradition, he acknowledged that laws could fail to be morally justified. But how then to explain the difference between, for example, threats of brute force (�Hand over the money, or I will shoot you�) and legal demands?
When a judge hears a case and decides for the plaintiff, ordering the defendant to pay monetary damages, the judge�s authority to do so derives from rules of the legal system that authorize the judge to render such decisions, subject to various procedural and substantive constraints enacted by a legislature. But what gives those rules their authority? Perhaps it is the constitution, the foundational document of a legal system, which establishes a legislature entitled to enact procedural and substantive rules governing court decisions and specifies who can exercise the power of a judge and under what circumstances. But then what gives the constitution the right to do that? An infinite regress now looms if one posits some further authority-granting source.
Kelsen was strongly influenced by Neo-Kantian tendencies in German-speaking philosophy in the early 20th century and was accordingly attracted to the �transcendental� strategy of argument that Immanuel Kant (1724�1804) made famous: given the existence of some undisputed phenomenon, one is entitled to infer or presuppose the existence of whatever is needed to explain it. Given the undisputed fact that law claims authority, the only way to avoid an infinite regress is to assume that the authority of the foundational document or constitution derives from a �basic norm� (Grundnorm in German), the substance of which is something like �the constitution is to be obeyed.�
Kelsen defended a �pure theory� of law�that is, one that purports to explain law�s normativity without invoking any empirical facts about people�s beliefs, attitudes, or behaviour. A fatal problem with transcendental arguments, however, is that they are vulnerable to objections based on denying the reality of what the theory purports to explain: the laws do claim authority, but perhaps that authority is merely apparent, simply unreal. Hart�s version of legal positivism eschewed transcendental arguments but took seriously the same basic problem that animated Kelsen�s theory of law.
H.L.A. Hart
Hart, who spent his academic career at the University of Oxford, the centre of the �ordinary language� movement associated with J.L. Austin (1911�60) and Ludwig Wittgenstein (1889�1951), framed his theory as an attempt to understand the ordinary concept of law�the concept familiar to any citizen of an advanced modern legal system. Hart criticized the command theories of law associated with John Austin and Bentham because of their failure to make sense of all those familiar instances of laws that confer legal powers on individuals rather than commanding them to abstain from particular conduct on pain of punishment. A criminal prohibition on murder may be a command backed by a threat of sanction, but a law authorizing an individual to make a valid will disposing of his property after his death is not. Power-conferring rules are central features of legal systems, and command theories, Hart contended, cannot explain them.
The problem, Hart thought, went farther. The familiar idea that all law essentially involves sanctions is also mistaken, whether in the form of Austin�s view that every law is a command backed by a threat of punishment or of Kelsen�s view that laws tell officials when to sanction citizens. The problem, according to Hart, is that one typically thinks of law as, at least sometimes, imposing obligations to act (or not to act) in certain ways. If law is essentially about threats, however, then talk of having an obligation makes no sense: no one thinks, after all, that one has an obligation to hand over one�s money to a robber, even if doing so would be prudent in the circumstances. Hart, in short, agreed with Kelsen that the law claims a kind of authority, a right to tell people what they ought (or ought not) to do, not simply what they must (or must not) do on pain of penalty.
Hart�s solution to the problem that Kelsen identified is, however, very different. Hart claimed that wherever a legal system exists, there also exists a �rule of recognition� that specifies the criteria of legal validity that any rule must satisfy in order to count as a rule of that legal system. But a rule of recognition is not a Grundnorm, a transcendental presupposition of legal thought. It is rather a complicated psychosocial phenomenon (an instance of what Hart called a �social rule�) whose existence and content are established by the sociological fact that officials of the legal system converge on certain criteria of legal validity and by the psychological fact that such officials view those criteria as obligatory. Thus, the U.S. Constitution is a source of legal authority in the U.S. legal system because almost all judges treat constitutionality as a criterion of legal validity (a law that is unconstitutional is not enforced by the courts) and act and talk as if they have an obligation to do precisely that.
Hart�s positivist theory of law is, then, �impure�: contrary to Kelsen, Hart claimed that the normative character of law can be explained in terms of complicated facts about the behaviour and attitudes of officials of the legal system, primarily judges. To be sure, Hart agreed with Kelsen that laws may be morally unjustified, but, unlike Kelsen, he thought that the existence of law is, fundamentally, dependent on nothing more than the conventional practices of judges. If judges in the United States were to stop treating the Constitution as a criterion of legal validity, then it would cease to be such.
Joseph Raz
Raz explored in greater depth than Hart or Kelsen the idea that law claims the right to tell citizens what they must do�what Raz called law�s claim to authority. But what is authority? Raz defended the �service conception� of authority, according to which law is genuinely authoritative insofar as it helps the subjects of the law to do what they really ought to do better than they would without the mediation of the law�s directives. Of course, many laws fail to satisfy this demanding standard, but Raz also argued that only a rule of recognition employing source-based criteria of legal validity�criteria such as �enacted by parliament� or �proclaimed by the king��could possibly possess genuine authority. The reason, according to Raz, is that if what the law tells someone to do is not intelligible independent of the moral and other reasons on which it is based, then the law cannot possibly perform a service for its subjects. Raz�s version of legal positivism thus incorporated the idea that norms are legally valid�i.e., part of the law�only in virtue of their social source. In that respect, Raz recast themes from the command tradition of the early modern period, in particular the idea that law is a system of norms that play a special role in the practical reasoning of its subjects and, with Hobbes and Bentham, that the contents of those norms must be identifiable without recourse to controversial moral argument.
Ronald Dworkin
Although legal positivism thus triumphed in the 20th century, it was not without critics. Ronald Dworkin, for example, argued that moral reasoning is essential for resolving difficult constitutional questions. Hart had never denied that claim, however; what he denied was only that such moral considerations were necessarily part of the law, unless they were also part of society�s rule of recognition. (Raz, as noted above, rejected the latter possibility: when judges rely on moral considerations, they are exercising discretion, not making decisions required by law.) Dworkin also argued that Hart�s account of the rule of recognition as a convergent practice of officials to which they took a critical reflective attitude could not explain why such officials had any obligation to comply with a rule so conceived. But it was never Hart�s aim to show that officials had an obligation to apply particular criteria of legal validity, only to explain the necessary conditions for the existence of a legal system. Hart recognized that officials might treat the rule of recognition as obligatory for many different kinds of reasons, and he also recognized that they might be wrong to do so.
In his later work Dworkin expanded on the idea that moral considerations figure in determining what the law is. He now argued that whatever follows from the best �constructive interpretation� of the source-based norms of the legal system (such as legislative enactments and prior court decisions) constitutes the law of that system. A constructive interpretation in Dworkin�s technical sense is one that seeks both to explain the previous source-based norms in terms of some more-general moral principles about fairness and justice for which they stand and to rely on those explanatory moral principles to provide an attractive moral justification for the legal system as it exists. Dworkin�s view, which attracted almost no adherents, had the odd consequence that no one might know what the law of the legal system is, since no one might yet have thought of the best constructive interpretation. Hart interpreted Dworkin as simply describing the rule of recognition of Anglo-American and other common law legal systems, in which judges do try to produce a kind of �principled coherence� between their decision in the current case and prior court decisions.
John Finnis
John Finnis took a more-ambitious philosophical tack against positivism than Dworkin did. He argued that any theory of a social phenomenon, including law, must identify its �central� cases, since the goal of any theory is to describe the central or important features of the subject matter in question. The central cases of law, according to Finnis, are those in which there exists a genuine moral obligation to obey the law. Finnis thus treated as the task of legal theory the identification of those characteristics of legal systems that are so morally good as to justify anyone�s obedience. Hart agreed that the philosophy of law should focus on central cases, but he also believed, contrary to Finnis, that the central cases could be identified without regard to their moral quality. Indeed, Hart�s ambition was to explain the nature of laws and legal systems that ordinary people would typically identify as such.
The problem of the Nazis
Finnis�s approach highlighted a central problem looming over legal philosophy beginning in the second half of the 20th century: namely, what to say about the Nazis. By all appearances, the Nazis had a legal system, one that authorized the confiscation of life, property, and liberty on the basis of religion and ethnicity. Yet after World War II, Nazi officials were tried, convicted, and sometimes executed for their �lawful� actions. For Finnis and some other natural-law theorists, Nazi law was not a �central case� of law but a defective instance of it; thus, it was proper to prosecute Nazi officials for acting in grossly immoral ways. By contrast, Hart and other legal positivists, in the spirit of Hobbes and Bentham, sought to separate the question of whether the Nazis had law�it certainly looks as though they did, in almost all respects�from the question of whether their laws were just (they were not) and whether the morally grotesque character of the actions of Nazi officials should warrant punishment, even though the actions were lawful. For Hart, distinguishing between the question �What is law?� and the question �What is morally right?� has the salutary effect of reminding people that not all laws are morally good and that officials may be held accountable even for their lawful actions when those actions are sufficiently wicked.
Realism
As the legal-positivist position, whether Kelsenian or Hartian, became the dominant view among philosophers of law in the 20th century, there developed alongside it an influential but very different approach to thinking about law, now usually described as legal realism. The two most-important figures in this regard were the Dane Alf Ross (1899�1979) and the American Karl Llewellyn (1893�1962), though they were very different theorists. Ross was a systematic philosopher who taught in a law faculty, Llewellyn a philosophical novice but an extremely accomplished and influential lawyer and professor. Both kinds of realism, Scandinavian and American, were skeptical of the idea that written laws really explain the behaviour of judges, and both depended upon a naturalistic worldview in which reality was presumed to be as the sciences described it.
Alf Ross
For Ross, the latter, naturalistic assumption was explicit: influenced by logical-positivist theories of the 1920s and �30s (which were unrelated to legal positivism), Ross accepted the view that the only things that really exist are those described by the various empirical sciences, from physics to biology to psychology. Because the empirical sciences do not explain natural phenomena in terms of norms�they make no reference to obligations, duties, rights, or justice, for example�naturalists like Ross concluded that such norms do not really exist. As a law professor, however, Ross certainly did not want to extend this conclusion to laws and legal systems themselves. Instead, he suggested that legal judgments of the form �Mr. Smith has a contractual obligation to pay Mr. Jones $5,000 for those widgets� could be interpreted as meaning something like �I [the judge] feel very strongly that Mr. Smith should pay Mr. Jones $5,000 for those widgets, and if he does not, I will sanction him.� Although Hart famously criticized such �prediction theories� as not adequate to the ordinary concept of law (after all, the judge who decides whether Mr. Smith owes money to Mr. Jones is not trying to predict his own behaviour), Ross was not interested in the ordinary concept of law. Rather, his goal was to offer an interpretation of legal terms, including �contractual obligation,� that would be compatible with a naturalistic worldview. By means of such interpretations, Ross hoped to explain the phenomenon of law in a world naturalistically conceived.
Karl Llewellyn
The founding figure of American legal realism is often said to be the jurist Oliver Wendell Holmes, Jr. (1841�1935). His 1897 lecture �The Path of the Law� (published in the Harvard Law Review) sounded many of the major themes of realism: the difference between law and morality (a theme also associated with legal positivism), the claim that law is often on its face indeterminate in its application to particular cases, and the suspicion that in deciding cases judges are often influenced by nonlegal considerations�for example, their views about economic policy or fairness. Those themes received their most-extensive development in the work of Llewellyn, who had been influenced by the late-19th and early 20th-century German free-law movement, a protorealist school of jurisprudence. According to Llewellyn, in most cases that reach the appellate level of review (where they are heard by an appeals court), the law is generally indeterminate in the sense that the authoritative legal sources (such as statutes, precedents, and constitutions) do not justify a unique decision. Indeterminacy, according to Llewellyn, arises primarily because of the existence of conflicting but equally legitimate canons of interpretation for these sources, so the very same legal source could be read in at least two different ways. For example, Llewellyn demonstrated that U.S. courts had endorsed both of two contradictory principles of statutory construction, namely: �A statute cannot go beyond its text� and �To effect its purpose, a statute may  be implemented beyond its text.� If a court could properly appeal to either canon when faced with a question of statutory interpretation, it could legitimately arrive at least two different interpretations of the meaning of the statute in question. Regarding such cases, the question posed by the realists was: Why did the judge reach the conclusion he did, given that law and principles of legal reasoning did not require him to do so? Llewellyn made a similar argument about conflicting but equally legitimate ways of interpreting precedent, which he called the �strict� and the �loose� views of precedent. According to Llewellyn, a judge almost always has the latitude to characterize a decision in an earlier case in either a highly fact-specific way, so as to distinguish it from the present case, or in a way that abstracts from the specific facts of the earlier case, so as to make it binding in the present case. Thus, according to Llewellyn, judges are never really constrained by precedent.
Like most American realists, however, Llewellyn nonetheless believed that judicial decisions fall into predictable patterns (though not, of course, the patterns one would predict just by looking at the existing rules of law). Focusing primarily on disputes in business law, Llewellyn argued that what judges really do in such cases is attempt to enforce the uncodified but prevailing norms of the commercial culture in which the dispute arose. In one famous example, Llewellyn identified a series of New York cases in which the courts had applied the rule that a buyer who rejects a seller�s shipment by formally stating his objections thereby waives all other objections. Llewellyn noted that the rule seems to have been rather harshly applied in these cases, since either the buyer may not have known of other defects at the time of rejection or the seller could not have cured the defects anyway. A careful study of the underlying facts, however, revealed that in each case in which the rule seemed to have been harshly applied, what had really happened was that the market had gone sour, and the buyer was seeking to escape the contract. The judge, being �sensitive to commerce or to decency� (as Llewellyn put it), applied the unrelated rule about rejection to frustrate the buyer�s attempt to escape the contract. Thus, the commercial norm�buyers ought to honour their commitments even under changed market conditions�was enforced by the courts through a seemingly harsh application of an unrelated rule concerning rejection. It is these �background facts, those of mercantile practice, those of the situation-type,� according to Llewellyn, that determine the course of such decisions.
By calling attention to the role of nonlegal factors in judicial decision making, Llewellyn and the realists initiated an interdisciplinary turn in American legal education and made clear the need for lawyers to draw on the social sciences in understanding the development of law and what judges do. Much contemporary political science literature on law and the courts takes its inspiration from realism by seeking to explain decisions not by reference to legal reasons (which are assumed to be indeterminate) but by reference to facts about the politics, background, and ideology of judges.
Conclusion
Law, as a central feature of most developed human societies, has been an object of philosophical reflection since the beginning of Western philosophy in ancient Greece. In the 21st century, its concerns continued to be shaped by the major figures of the modern era�especially Hobbes, Bentham, Hart, and Kelsen�and the schools of realist jurisprudence. Whether new paradigms in legal philosophy will emerge, marking a break from the themes of the modern era, will ultimately depend on how law and legal institutions evolve in the future.
Brian Leiter
Michael Sevel

Citation Information

                Article Title:
                Philosophy of law

                Website Name:
                Encyclopaedia Britannica

                Publisher:
                Encyclopaedia Britannica, Inc.

                Date Published:
                15 June 2017

                URL:
                https://www.britannica.com/topic/philosophy-of-law

                Access Date:
                August 21, 2019
Additional Reading
General
A reliable and accessible general history of the philosophy of law up to about 1980 is J.M. Kelly, A Short History of Western Legal Theory (1992). A very good and broader intellectual history is Donald R. Kelley, The Human Measure: Social Thought in the Western Legal Tradition (1990). A more-detailed history, up to about 1600, can be found in the essays collected in Fred D. Miller, Jr. (ed.), A History of Philosophy of Law from the Ancient Greeks to the Scholastics (2007). The most philosophically sophisticated (yet accessible) historical accounts of the philosophy of law from 1600 to the early 21st century are Gerald J. Postema: Bentham and the Common Law Tradition (1986), and Legal Philosophy in the Twentieth Century: The Common Law World (2011). A clear, general, but opinionated introduction to the philosophical issues is Mark C. Murphy, Philosophy of Law (2007), in which the author defends a natural-law view.
Ancient Greece
Many of the relevant texts on law by Greek poets, tragedians, and historians are collected in Michael Gagarin and Paul Woodruff (eds.), Early Greek Political Thought from Homer to the Sophists (1995). Plato�s philosophy of law is expounded primarily in his dialogues Crito, Statesman, and Republic, all of which appear in John M. Cooper (ed.), Plato: Complete Works (1997). Aristotle�s writings on law encompass portions of his Nicomachean Ethics, Politics, and Rhetoric, all of which appear in Jonathan Barnes (ed.), The Complete Works of Aristotle: The Revised Oxford Translation, 2 vol. (1984).
Rome and the Middle Ages
Cicero�s major works in the philosophy of law are presented in On the Commonwealth; and, On the Laws, ed. and trans. by James E.G. Zetzel (1999); and On Duties, ed. and trans. by M.T. Griffin and E.M. Atkins (1991). Aquinas�s theory is presented in what is sometimes called his �Treatise on Law,� which consists of Questions 90�108 of the Prima Secundae of his immense work Summa Theologica. The relevant texts are collected in Thomas Aquinas, Political Writings, ed. and trans. by R.W. Dyson (2002). A comprehensive general introduction to Aquinas�s thought, with particular attention to his legal and political philosophy, is John Finnis, Aquinas: Moral, Political, and Legal Theory (1998).
The early modern period
The major works in the command theory of law are presented in Francisco Su�rez, Selections from Three Works of Francisco Su�rez, S.J., 2 vol., trans. by Gwladys L. Williams et al. (1944, reprinted 1964); Hugo Grotius, Prolegomena to the Law of War and Peace (1625), trans. by Francis W. Kelsey (1957); and Samuel Pufendorf, On the Duty of Man and Citizen According to Natural Law (1673), ed. by James Tully and trans. by Michael Silverthorne (1991). Many of the passages on the nature of law from these works are usefully discussed in chapters 4, 5, and 7 of J.B. Schneewind, The Invention of Autonomy (1998).
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The 19th century
Jeremy Bentham�s criticisms of common-law theory, particularly Blackstone�s version, can be found in Jeremy Bentham: A Fragment on Government, ed. by J.H. Burns and H.L.A. Hart (1988). His own philosophy of law is initially developed there but is most fully expressed in a work not published until the 20th century, the authoritative edition of which is Of the Limits of the Penal Branch of Jurisprudence, ed. by Philip Schofield (2010). John Austin�s most-important works are The Province of Jurisprudence Determined (1832), ed. by Wilfrid E. Rumble (1995); and Lectures on Jurisprudence: or, The Philosophy of Positive Law, 2 vol. (1875), 5th ed., rev. and ed. by Robert Campbell (2005).
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The two classic legal-positivist texts are Hans Kelsen, Pure Theory of Law, trans. from 2nd rev. and enl. German ed. by Max Knight (1967); and the work by H.L.A. Hart cited in the preceding section. Hart also developed his views in his Essays in Jurisprudence and Philosophy (1983). His jurisprudence is helpfully discussed in Neil MacCormick, H.L.A. Hart, 2nd ed. (2008, originally published 1981). Criticisms of Hart appear in chapters 2 and 3 of Ronald Dworkin, Taking Rights Seriously (1977); to which Hart responded in a postcript to the 2nd and 3rd editions of The Concept of Law. Dworkin�s view of law as �constructive interpretation� is anticipated in chapter 4 of Taking Rights Seriously and developed in Ronald Dworkin, Law�s Empire (1986), especially in chapters 6 and 7. John Finnis�s critique of Hart appears in chapter 1 of his Natural Law and Natural Rights, 2nd ed. (2011, orginally published 1979). Joseph Raz�s development of legal positivism is well represented in The Authority of Law: Essays on Law and Morality, 2nd ed. (2009, originally published 1979), and in chapters 2�4 of The Morality of Freedom (1986).
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