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THE REBIRTH OF TERRITORY

The concept of territory is central in international law, but a detailed

analysis of how the concept is used in both discourse and practice has

been lacking until now. Rather than reproducing the established under-

standing of territoriality within the international legal order, this study suggests that the discipline of international law relies on an outmoded

spatial paradigm. Gail Lythgoe argues for a complete overhaul of our

understanding of territory, to engage more effectively with key processes, structures, and actors relevant to contemporary global law and governance. In this new theoretical account of an essential aspect of public

international law, she argues that territory is a dynamic social reality

created by the exercise of power. Territories are constituted by the

practices of a more diverse array of actors than is acknowledged. 

Mapping the reassembling of functions, Lythgoe argues these new spaces

are being constituted by state and non-state actors alike. 

  is a lecturer in Global Law at the University of

Edinburgh. Her research has appeared in International Organizations

Law Review, Canadian Yearbook of International Law, and European

Journal of International Law. 
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Introduction

I’ve been thinking about ‘space’ for a long time. But usually I’ve come at it indirectly, through some other kind of engagement. The battles over globalisation, the politics of place, the question of regional inequality, the engagements with ‘nature’ as I walk the hills, the complexities of cities. Picking away at things that don’t seem quite right. Losing political arguments because the terms don’t fit what it is you’re struggling to say. Finding myself in quandar-ies of apparently contradictory feelings. It is through these persistent rumin-ations – that sometimes don’t seem to go anywhere and then sometimes do –

that I have become convinced both that the implicit assumptions we make

about space are important and that, maybe, it could be productive to think about space differently. 

Doreen Massey, For Space1

In recent decades, international lawyers have sought to make sense of the development and entrenchment of the many processes and phenomena

associated with globalisation and global law and governance and their

effects on the role and importance of everything from the likes of the

concept of sovereignty, the role of the state, and the place of domestic

and international law. This surge of interest has sparked many interesting debates. In the scholarship emerging from these, globalisation and global governance is typically seen to present a problem for international law –

a legal order which ‘articulate[s] around the system of sovereign and

independent states’2 and its operative concepts, such as sovereignty and

territory – because it signals the displacement of competences, powers, 

and functions away from their typical assembly inside territorial states. 

Lying underneath the surface of much of these discourses is a concep-

tual and theoretical indeterminacy deriving from the, often unperceived, 

conflicting nature of the spaces of globalisation and the space of state

1 Massey (2005) at 1. 

2 Hinojosa-Martínez (2019). 







sovereignty. Globalisation is often understood as having changed the

‘importance and meaning of space, place, distances and borders’ since

it is ‘not hindered or prevented by territorial or jurisdictional boundaries’3 of states. Globalisation and global governance are habitually

imagined as taking place in a smooth global space of continual move-

ment, a space that never settles, a space that is often imprecise and taken as a totality. This is fundamentally at odds with state space, understood as a static phenomenon, which is of vital importance to international

law’s implicit geography. This radical contrast between state space and

the spaces of globalisation, between territorial space and the spaces of

flow, between the spaces of modernity and spaces of, dare I say, post-

modernity, is more or less present at the surface of much of contempor-

ary international law writing. Yet, little attention seems to have been

given to many of the basic background assumptions driving this way of

thinking. What is the relationship between space, law, and power? What

constitutes state territorial practice and thought? What is the concept of territory’s spatial characteristics? What sort of spatial logic informs the exercise of governance by non-state actors? This failure to undertake a

sustained in-depth critical examination of international law’s implicit

theory of space and the role it plays in constituting its theory of power and of law has resulted in a persistent tendency, even among those

international law scholars whose capacity for critical reflection in other contexts remains unprecedented, to prejudge the nature of territory and

unintentionally prioritise the importance of state space. 

Space is a factor of law that is often assumed in international legal

discourse and legal reasoning, and the question ‘what is the relationship between law and space?’ is taken for granted. Yet concepts such as

statehood, jurisdiction, and sovereignty are deeply spatialised theoretical categories – in the sense that they are mediated and informed by a very

specific set of spatial assumptions. Not only this, but their inherent

spatial outlook directly structures the discipline’s broader theoretical

framework and engagement with all manner of political and economic

phenomena and processes, from war and refugee flows to capital and

markets. Indeed, assumptions about the space and time of international

law, what I call international law’s spatial imaginary, are fundamental to international law’s constitution and operationalisation. If the structure of the international legal system is indeed undergoing such a radical

3 Hudson (1998) 89, 90. 





transformation due to global governance and globalisation, as is often

asserted, it seems all the more crucial then that the geographies and

spatial frameworks implied and produced by the various processes of

globalisation are subjected to critical scrutiny, as orthodox concepts must be too. But while the subject of globalisation – and concerns about

whether this means the end of sovereignty or the state as we know it –

has been addressed in the discipline of international law, the question of its geographic and spatial constitution has received less study. Where

space is discussed, state territory tends to be the space in focus; the old statocentric conceptions of legal spatiality provide the governing model. 

This is reflective of a wider issue as, generally, where the subject of space is raised in any international law context, the course of theoretical

discussions typically turns either to a surface-level analysis of the concept of state territory or to spaces whose construction is a direct reference to the concept of state territory, such as, for example, the High Seas, terra nullius, cities, or the common heritage of mankind (CHM). 

The continuing theoretical hegemony of the concept of state territory

prevents the discipline from being able to make sense of the new terri-

tories created by globalisation and global governance, resulting in an

enduring sense of confusion and disorientation. The limited spatial

imaginary of international law misdirects attention and prompts the

proliferation of questions such as: ‘are borders still relevant?’ or ‘has territory been replaced by other logics of organising governance?’

If global governance processes no longer rely on a legal geography

centred around state territories, does that mean that states are declining in significance?4 One does not need to go far to find evidence of such

inquiries in international law scholarship.5

The discipline of international law is not alone in grappling with

questions about the decline or continuing relevance of the state, territory, and borders. The same inquiries are also present in other disciplines and in the broader arena of public discourse.6 Indeed, according to some

4 Sassen (2000) 109, 109. 

5 Schachter (1997) 7, 7; Krieger and Nolte (2016); Ryngaert and Zoetekouw (2014); Bethlehem (2014) 9; Koller (2014) 25; Douglas (1997) 165; Kwiecień [2012] 45; Buzan and Little (1999) 89; ‘Spaces beyond Sovereignty’ (2019). 

6 Syal (2016); Dalrymple (2012); Hanson (2016); Davis (2008); Setser (2008). Indeed, Massey highlights that ‘If once it was “time” that framed the privileged angle of vision, today, so it is often said, that role has been taken over by space . . . One of the moving forces in social science thinking in recent years has been an urge to respond positively: to

“spatialise”. For reasons which range from a deeply political desire to challenge old
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theoretical traditions, many of these questions have been with us for

some time. Already in 1848 Marx and Engels, for example, wrote that the

‘expanding market . . . chases the bourgeoisie over the entire surface of the globe’ and observed that ‘all fixed, fast-frozen relations . . . are swept away, all new-formed ones become antiquated before they can ossify. All

that is solid melts into air.’7 Underlying this narrative, although never explicitly acknowledged, is the idea of a fundamental clash between the

spatial logics of the market contained within state territory – with its

presumed centralised framework of state control and state law-making

processes – and global markets with their supposedly uncontainable, 

dynamic, and unpredictable political and economic flows. The static state territory versus spaces of flow assumption is clear here. This thinking, 

however, is also structured by the same geographic imaginary of the

world that operates in international law; it is a geography that can only observe state territories and the globe at large. 

One response seeking to make sense of the changes and challenges

globalisation and global law and governance have supposedly brought to

the territorial paradigm is Teubner and Fischer-Lescano’s influential idea of the move from territoriality to functionality. They argue that the

organising logic of legal regimes is changing such that they now ‘define

[] the external reach of their jurisdiction along issue-specific rather than territorial lines’.8 As part of this, they suggest there has now emerged a model of a ‘global society without an apex or centre’.9 Teubner and

Fischer-Lescano‘s account has been taken up in different disciplines

including political science, international relations, and geography.10

In international law discourse, a good example of its adoption can be

found in the writings of Brölmann,11 Arcuri and Violi,12 Milano,13

formulations, through a characterisation of “postmodern” times as “spatial rather than temporal” . . . much serious attention has been devoted to what has been called “the spatialisation of social theory” . . . for a number of authors “globalisation” has been the prime form taken by this effort to spatialise sociological thinking’ (Massey (2005) at 62). 

The ‘spatial turn’ more broadly therefore seems related to this ‘postmodern shift’. 

7 Emphasis added, from Marx and Engels (2010) at 16. 

8 Teubner and Fischer-Lescano (2004) 999, 1009. 

9 ibid at 1017; quote originally in Luhmann (1981) at 22. 

10 Palan (1998) 625; Helmig and Kessler (2007) 240; Sassen (2013) 21; Mezzadra and Neilson (2013). 

11 Brölmann (2007). 

12 Arcuri and Violi in Kuijer and Werner (2017) at 175–216. 

13 Milano (2013). 





Pistor,14 and others, who apply the functionalist hypothesis to study

various aspects of the contemporary international legal system. The term

‘deterritorialisation’ is often used to capture the idea of this movement away from territoriality towards functionality. 

There is much to be gained from these perspectives. However, the

spatiality on which they all rely – that the system of global governance

has moved from the logic of territoriality to functionality – has always

seemed to me to reproduce the same underlying spatiality of the present

understanding of spaces in international law. This was something, like

Massey, I wanted to keep picking at. It seemed to me that state space

dominates the landscape to such an extent that scholars often struggle to see past or through it. As a result, several issues arise. In presenting the global society as a political system without apex or centre, this narrative portrays the corresponding political spaces as smooth, wild, and abstract, which fundamentally misrepresents, indeed fails to notice, their

spatial logics. 

Drawing such a stark contrast between a territoriality model centred

around the concept of state territory and a functionality model centred

around the concept of ‘no territory’ also leaves little room for the notion that the logic of global governance in this age of globalisation can ever be reconciled with the enduring relevance of state territory. Witness the

repeated objections and assertions that one might call the ‘territory still matters’ counter-narratives produced as frequently by international

lawyers as by scholars from other disciplinary backgrounds.15 For

example:

The State remains central to modern-day public international law and

contemporary international relations, and territoriality is one of the most characteristic features, if not the most characteristic feature, of the State. 

Territoriality still significantly shapes our contemporary legal system. Most treaties still take State territory as the spatial application, but more

importantly in the absence of a centralised international authority the

functioning and enforcement of international law is largely dependent on

effective territorial control to avoid a situation in which no entity

responds to infringements of rules of international law.16

14 Pistor (2017) 491. 

15 This may appear in different words, but the underlying idea is still the same, see: Kuijer and Werner, ‘The Paradoxical Place of Territory in International Law’, Bílková, ‘A State Without Territory?’, and Arcuri and Violi, ‘Reconfiguring Territoriality in International Economic Law’ in Kuijer and Werner (2017). 

16 Emphasis added, from Kuijer and Werner (2017) at 4. 
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The phrasing is not always as direct as this. Sometimes the argument is

cloaked in more indirect language – for example, ‘the global legal order is still significantly shaped along territorial lines’17 – but it comes down to the same basic idea that ‘territory still matters’. Scholars have found

analyses claiming the ‘end of geography’,18 or the advent of full deterri-torialisation19 problematic, drawing attention to the many ways in which

(state-)territory is still relevant. Many highlight how territorial reasoning remains central: ‘while it might be more difficult for States to defend their territory in the era of globalization, the territory of the State clearly remains the main unit of security . . . in times of crisis people turn back to territory’.20 Others have emphasised its continuing role in the broader operationalisation of the legal system,21 or in the context of jurisdictional practices.22

However, it would be more accurate to think of both Teubner and

Fischer-Lescano’s hypothesis, as well other scholars’, as being less a claim about full deterritorialisation, or the wholesale replacement of territory with functionality, and more of an attempt to acknowledge the advent of

a process where territory matters alongside the move to functional

ordering; where territory is not fully displaced or wholly irrelevant. 

Moreover, it is conceivable, on this view of things, that practices creating deterritorialisation are uneven among the different fields of law: perhaps territory matters ‘more’ for international refugee law than, say, for

international economic law. 

But this nuanced hypothesis only partly addresses the problem. There

is a further, more important, reason why the functionalist and

deterritorialisation responses are incomplete, beyond the idea that evi-

dently state territory still seems to matter. However, the argument

requires an analysis of the spaces assumed in functionalists’ accounts

17 Arcuri and Violi in Kuijer and Werner (2017) at 180. 

18 Bethlehem (2014); Koller (2014); Landauer (2014) 31. 

19 Brölmann (2007); Elden (2005) 8. 

20 Bílková in Kuijer and Werner (2017) at 38–39. This was a theme in the recent pandemic. 

Many felt they saw the apparatus of the state more clearly than ever. The return to the local was prominent in our everyday lives, especially during ‘lockdowns’. Rather than ‘the nation state striking back’, Christian Tams and I proposed ‘viewing the response to Covid-19 as a multi-layered regime of governing public health in operation. This regime integrates different levels of decision-making, from the global to the local’, but our experience was of the local delivery of this, not the global coordination; Lythgoe and Tams (2020) 3. 

21 Arcuri and Violi in Kuijer and Werner (2017) at 180. 

22 Bílková in Kuijer and Werner (2017) at 39. 
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which has not yet been made. Indeed, one of the objectives of this book is to make that argument. The starting point of this argument, in a nutshell, is this: the functionalist hypothesis loses sight of, and fails to account for, the spatial character of global governance and its political and legal

realities. Functionalist theories propose that there has been a move away from a territorial logic to one of functions. The ordering of the international legal and political systems is conceived without an account of

the corresponding space in which these systems exist and operate as if the corresponding processes, competences, and functions are not now exercised with regard to any specific territorial framework. Put simply, there is a move from theories of an international system with an overly

determined spatial logic, to one without any account of space. I do not

share this view. These competences and functions continue to exist and

are exercised somewhere. Once we understand this, we have two further

insights: first, that many deterritorialisation theories lose sight of the

‘spatial’ – offering an aspatial and certainly an aterritorial narrative; and second, that they do so because they think of territory only as state territory. Territory is associated only with the spaces of states. 

It could, of course, be argued that the ‘new’ space presumed by the

functionalist narrative is the space of the ‘global’. But such a solution creates more problems than it seems to resolve. Firstly, it implies that the different functionally ordered regimes operate equally and simultaneously in a single, smooth, uniform space. Secondly, it implies that calling this space ‘global’ automatically settles the question of its spatial structure and configuration. Both of these suggestions are inaccurate, and one only needs to consider the actual exercise of governance functions traditionally associated with the concept of sovereignty by non-state actors, such as the European Union (EU), African Union (AU), Organisation for

Economic Co-operation and Development (OECD), World Bank, or

the International Seabed Authority (ISA), to name but a few, to see

why. None of these organisations, strictly speaking, has a global reach, 

nor are their legal spaces uniform and equivalent. 

This point leads me to a further observation regarding the shift to

deterritorialised functionalist ordering: this account of contemporary

global governance is essentially incomplete. For the most part, the

accounts tend to focus only on the move away from territory to functions. 

In my view, this only presents the beginning of the story. No account is

given of the ongoing spatial dynamics of functions within the new legal

and political regimes. There is little to no discussion about where func-

tions go nor of the spatial logics of the new spaces in which they are
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exercised. In short, the spaces of relocation or reterritorialisation are missing. As a result, functions and powers now exercised ‘outside’, 

‘beyond’, or ‘between’ state territories appear to be ‘floating free’ of the highly specific territorialised legal order that is international law. This leads me to another claim I make in this book: such theories cannot

account for reterritorialisation because the territories of non-state actors are invisible to international legal thought because its orthodox spatial imaginary only makes visible state territories. 

The debates regarding what is happening to ‘territory’ and ‘sovereignty’

or ‘states’ in the face of globalisation and increasing global governance are intriguing, as is the counter-narrative ‘territory still matters’. The discourse seeking to make sense of and respond to the effects of globalisation on the international legal order caused me to question how we think about the

concepts of territory and sovereignty in this age. Clearly, territory still matters and yet acknowledging this fact does not undo any of the challenges recent trends in global governance have raised to international law’s arrangement of space as a framework built around stable, fixed units of

state territory ‘over which’ sovereignty is exercised. 

The answer to many of these questions, I suggest, begins with the

recognition that the discipline of international law, by and large, operates on the basis of an outdated spatial paradigm. The discipline’s understanding of territory is objectified or ‘thingified’, and much of the knowledge developed in other social sciences to apprehend space, including

the space of territory, as relational and constructed is absent. The concept of territory is unproblematised, both in international legal theory and in mainstream international law discourse. Territory is understood as

simply existing as a fact of life. Further, concepts like subjecthood, 

sovereignty, territorial sovereignty, and jurisdiction are themselves fundamentally structured by this outdated conceptualisation of territory. 

The very role of territory in structuring the operationalisation of these concepts is also significantly underappreciated in international law discourse. As a result of this outdated spatial paradigm, the discipline

becomes incapable of recognising the possibility of the emergence of

any new territories. Where the state is the only referent for territory in orthodox international legal theory, and all international legal spaces –

such as those designated as terra nullius – are understood and constituted only in relation to state territory (the fact that they are not state territory), other legal spaces and territories are unknowable. 

Solving this problem requires a systematic deconstruction and rethink-

ing of this overly determined conception of territory. One way to achieve
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this goal is to examine how the concept has developed in other discip-

lines. By doing so, we can undetermine international law’s conception, 

reconstitute its understanding of spatiality more generally, and as a result make visible the spaces and territories currently unfamiliar to international legal thought. To do this, however, we need to re-examine not

only the concept of territory but also those fundamental building blocks

of international law which are spatially mediated: concepts such as

subjecthood, sovereignty and territorial sovereignty, and jurisdiction. 

By so doing, because of this study and rethink, I propose that it is

possible to ‘territorialise’ that which is thought to have floated ‘free’ into abstract global space. 

1.1

Terminology

Before explaining the structure of the argument in this book, let me first outline some considerations relating to terminology. 

1.1.1

Territory

By far the most troublesome term is ‘territory’. It is problematic because

‘territory’ refers both to a certain specific concept, understood and

imagined in many ways, and it will also be the name of a certain kind

of space. The interpretation I advocate uses territory to refer to a space created for and by the exercise of power, without prejudging which actor

or institution exercises that power. This is not how most international

lawyers tend to understand the concept. In Chapter 3, I evidence that

international lawyers tend to use territory to indicate an object. But while

‘territory’ is a noun, there is a tendency in many disciplines ‘of over-

emphasising its apparent “thingness” and . . . neglect [] its relations to a range of social phenomena, most especially the social activities, practices, and processes that are implicated in its production and transformation.’23

To recognise this distinction, at times I use the phrase ‘territory as

understood by international lawyers’; most of my discussion of ‘territory’

throughout Chapters 2 and 3 uses territory in this sense. As I show in

Chapter 3, the traditional concept of territory assumed by most inter-

national lawyers has a dominant meaning and configuration: when

international lawyers use territory, by and large, it stands for state

23 Delaney (2005) at 13. 
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territory, even if territory is also sometimes used to discuss territorial administration by international organisations. I therefore often use the

term ‘(state-)territory’ to represent this. 

The concept of territory I propose is based on a rethinking of space

that was carried out in philosophy and geography in the 1970s onwards, 

but which does not yet seem to have impacted the discipline of inter-

national law greatly. I propose this concept in some detail in Chapter 4, which is written in a way to hopefully enable those working with

international law to start recognising the existence of an entirely different concept of space. This conceptualisation understands territory as neither container nor object but as something that does not exist without the

social relations which provide the conditions for its constitution. It is a space created because of control and also the space in relation to which

control is exercised. 

To avoid terminological overlap, I might have called this ‘second’

concept something else, currently invisible in the eyes of international

law, avoiding the vocabulary of territory and territoriality altogether. But alternatives were problematic. No other term ‘fits’. Territory 2.0 might

have implied a more advanced territory, and yet, in a way, I advocate a

more basic, less normative, less statocentric, and ‘de-reified’ understanding. Distinguishing the concept of territory proposed here from the trad-

itional understanding used in the discipline by, for example, capitalising one as ‘Territory’ and the other simply ‘territory’, seemed unusable in

practice and to have negative ramifications if picked up and used on an

ongoing basis. I do not want to think of one as more important than the

other, which is usually implied by capitalisation. I might have given the legal and political spaces produced and inhabited by international

organisations an entirely new name altogether, but that would be inventing a term for the sake of it – not least because there is an entirely suitable word with a matching definition already available. Such duplication was

nonsensical to me when there is a perfectly good definition of territory

applicable to the territories of all institutions, state and otherwise. One could, of course, just call them the spaces of international organisations, but I want to give these spaces an equal footing to the spaces of states since they really deserve to be understood thus. These territories are produced in much the same way as state territory and are used to structure the exercise of control – consisting in the assertion or performance of some kind of

governance function – in relation to a specific geolocatable space. They are therefore rightly named territories rather than simply referred to as the spaces of international organisations. 
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Finally, the decision to retain the term ‘territory’ also made sense

because it helps differentiate between spaces which are created as a result of the exercise of political and economic control from other kinds of

spaces. Not all spaces are territories. A territory in this view of things is ‘a bounded social space that inscribes a certain sort of meaning onto . . . the material world.’24 A space in comparison is a much broader concept. 

In contrast to earlier ‘absolutist’ concepts of space, Leibniz transformed the understanding of space and posited it as ‘fundamentally relational, 

that space in and of itself does not really exist at all.’25 Space is social according to Lefebvre and ‘(social) space is a (social) product’.26

A territory is a kind of space created for and by the exercise of power. 

Therefore, I retain the term ‘territory’ as the name given to this category of spaces, acknowledging at the same time that not all spaces will

necessarily be territories. 

1.1.2

Sovereignty and Territorial Sovereignty

I wish I could avoid these terms. Unfortunately, the very inquiry of this study requires wrestling with them. If it is not already well established, it will become evident in Chapter 3 that there is a real ambiguity that exists in how these concepts are used in international law discourse. Crawford, 

for example, observed that there are often two meanings of sovereignty:

‘sovereignty may refer to the title to territory or the rights accruing from the exercise of title’.27 Shaw indicated that ‘territorial sovereignty is . . . 

centered upon the rights and power coincident upon territory in the

geographical sense’28 but also that ‘[t]he essence of territorial sovereignty is contained in the notion of title. This term relates to both the factual and legal conditions under which territory is deemed to belong to one

particular authority or another.’29 In yet more instances, territorial sovereignty refers to a particular regime: ‘[s]overeignty in regard to a

territory is known as territorial sovereignty.’30 There seems in much

international law discourse to be a blurring of the distinction between

these two concepts. 

24 ibid at 14. 

25 Tally (2012) at 28. 

26 Lefebvre (1991) at 26. 

27 Crawford (2012) at 448. 

28 Shaw (1982) 61, 73. 

29 Shaw (2017) at 354. 

30 Güzel (2020) at 143. 
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As a result of this lack of clarity, in Chapter 5 I outline how I propose such terms could be used going forward to understand the reterritorialisation of competences once associated with (state-)sovereignty. This

clarifies both how I think about and use these terms and also serves the

purpose of providing a proposed route to the understanding of the

reterritorialisation of sovereignty. Going forward, the concept of sover-

eignty that is applied in the rethink is one developed using a legal realist account of law and legal relations. Sovereignty is understood as divisible bundles of legal relations (rights, duties, privileges, immunities) that may be distributed between different actors (state and non-state alike) who

exercise them in relation to their own territories. Indeed, it is through the very exercise of these sovereign bundles that territories of different actors are produced and continually reproduced. And I propose ‘burying’31 the

concepts of title and territorial sovereignty entirely. They become superfluous to purpose and their continued usage will only cause confusion. 

1.1.3

Globalisation and Global Governance

Globalisation is neither an exact nor precise term. Broadly understood, it is meant to describe all ‘social, political and economic activities stretch

[ing] across communities, regions and continents’32 and ‘the widening, 

deepening and speeding up of worldwide interconnectedness’,33 which at

times can seem like a rather unhelpful construct considering how many

different phenomena are caught under this definition. The concept is

overly broad and at times does not help explain any of the specific

processes it is meant to cover. It also often contains many ideological

undertones and is not, in this sense, at all politically neutral. It does, on a pragmatic view of things, however, help convey the idea of a certain

‘stretching of social relations across space and time’ and of ‘processes

which are not hindered or prevented by territorial or jurisdictional

boundaries.’34 In so doing it projects an expressly aterritorial and

spatially unspecific picture of the world, which both captures the main

challenge perceived by international lawyers to the territorial ordering of legal, cultural, economic, and political relations and helps diagnose the key problems of this perception, namely, that it is abstract and

31 Gathii (2020). 

32 Held (2004) at 1. 

33 Held and McGrew (2007) at 1. 

34 Newman (2013) at 90. 
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despatialised at the same time. The same is true of global governance. It is too broad and insufficient. The spatiality of the global is particularly

imprecise and unhelpful, but it is the recognised term for both a discip-

line and ontological reality. 

Perhaps the person who most helped me understand the spatial

assumptions of globalisation discourses is Doreen Massey. She has

argued that ‘globalisation is not a single all-embracing movement (nor

should it be imagined as some outward spread from the West and other

centres of economic power across a passive surface of “space”). It is a

making of space(s), an active reconfiguration and meeting-up through

practices and relations of a multitude of trajectories.’35 What this conveys is the time–space of globalisation and that all space making is constituted through practices; there is no a priori space that exists outside this social realm. Massey also captured the politics of the time–space of globalisation’s spatial imaginaries:

Clearly, the world is not totally globalised (whatever that might mean); 

the very fact that some are striving so hard to make it so is evidence of the project’s incompletion. But this is more than a question of incompletion –

more than a question of waiting for the laggards to catch up. There are

multiple trajectories/ temporalities here. Once again, as in the case of

modernity, this is a geographical imagination which ignores the struc-

tured divides, the necessary ruptures and inequalities, the exclusions, on which the successful prosecution of the project itself depends. A further effect of the temporal convening of spatial difference here again becomes evident. So long as inequality is read in terms of stages of advance and

backwardness not only are alternative stories disallowed but also the fact of the production of poverty and polarisation within and through ‘globalisation’ itself can be erased from view. This is – - again - – a geographical imagination which ignores its own real spatiality.36

What is at stake in understanding time–space better, and the territories

of all actors associated with globalisation and global law and governance is enormous. 

1.1.4

Geographical and Physical Geography

Geography can refer to both the discipline and the brute physical facts. 

I try to use the term geography to refer to the discipline and the term

35 Massey (2005) at 83. 

36 ibid at 84. 





physical geography to refer to the ‘features of the earth and its atmos-

phere’.37 Physical geography can be more than just land and can include

water. I use the term physical geography to refer to physical facts, given that the concept of territory is often confusingly used to indicate land, sea, and air – the natural or ‘brute’ reality – and I want to avoid

perpetuating this confusion. 

1.1.5

Essentialised or Essentialising

Essentialising means the attribution of fixed characteristics or elements, that is, the tendency to present a certain phenomenon as necessarily

having those particular features and qualities. A concept becomes essen-

tialised whenever it is assumed that the exact same set of fixed characteristics will be shared by all its referents, no matter what the particular circumstances are, such that the individual characteristics are often

overlooked or the idea that these characteristics can be differently con-

figured is neglected. A relationship (between concepts or legal principles) can also be essentialised, for example, by projecting an assumption that

there exists an inherent arrangement or function to the relationship. 

1.1.6

Naturalising

I adopt the term in the following way: ‘naturalisation is a significant

mode of the circulation of knowledge during which the relation between

knowledge and power becomes fixed in such a way that is appears to be

given by nature and thus an unchangeable face and determinant of

human actions.’38 A concept becomes naturalised when its content or

meaning is presented as the product of some objective brute fact (e.g., the physical

reality), 

rather

than

a

historically

contingent, 

social

construction. It is closely linked to essentialisation but here I want to highlight explicitly the ‘naturalness’ that is associated with territory – the relationship between the natural world and the political, legal, social

world being essentialised. 

1.2

Situating the Argument

This thesis contributes to the ongoing discussion about the politics, 

epistemology, and ontology of territory, sovereignty, globalisation, and

37 ‘Geography, n.’ (2020). 

38 Liste (2016) 199. 
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global governance taking place in and across many different disciplines.39

As I engage with those who write on this issue from an transdisciplinary

perspective, this book may be of interest not only to international lawyers but to anyone seeking to understand current institutional and legal

arrangements. In the pages ahead, I argue for a fundamental reconcep-

tualisation of the concepts of territory and sovereignty as they are used in the context of international law. The analysis I propose seeks to remove

the narrow confines into which these concepts have been traditionally

forced, to problematise and deconstruct their content, and to uncover the implicit assumptions concerning their spatial characteristics. 

Many of these assumptions – such as, for example, the idea of territory

as a static and container-like space closely associated with statehood or the notion of globalisation as a fluid, spatially imprecise process – exist in many disciplines. The problems I pursue in this book, thus, are not

unique to international law, nor is international law, in this sense, cut off from other disciplines or, for that matter, from broader mainstream

discourses. The argument I develop in these pages is intended, ideally, to stimulate a wide-ranging reappraisal of international spatial structures

that go beyond a specific disciplinary context. 

Originally, my project had a slightly different orientation. I had

intended

to

examine

the

extent

to

which

the

process

of

deterritorialisation had taken place in the arena of international law, to what extent the international legal order, in other words, could be said to have been deterritorialised, and what implications this might have for the relevance of territory to various international law structures and processes. I had already assumed territory was less relevant. Such an exam-

ination predictably required an immediate clarification of the concept of

‘deterritorialisation’. Acquainting myself with the relevant literature, 

I found considerable overlap between the deterritorialisation debate

and the aforementioned ‘shift to functionality’ narrative. I also found

that this debate often reflected a pervasive anxiety about the changing

role of the state, and that many contributors to this debate were unable to approach the subject of globalisation/global governance other than

through the prism of this underlying anxiety. In doing so they also

unfailingly ended up replicating the traditional positivist bias of normatively prioritising the Westphalian institutional form. In particular, many 39 Lindahl (2013); Lindahl (2010) 30; Sassen (2008); Massey (2005); Massey (1992); Sokol (2011); Bartelson (2010) 219; Elden (2005); Elden (2006) 47; Held and McGrew (2007); Sloterdijk (2009) 29; Strandsbjerg (2010). 
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of these contributions continued assuming and applying without ques-

tion the same underlying conception of territory. Prompted by my

reading of this deterritorialisation literature from the discipline of international law, I decided at this point to go ‘back to basics’ to understand the concept of territory and how tools from different disciplines, such as geography, might differently inform our thinking about spaces and

spatial concepts, especially the concept of territory. 

Influenced by the suggestions made by scholars in other disciplines

that borders were not disappearing but proliferating and becoming more

heterogeneous,40 I asked what if, rather than territory disappearing or

becoming less relevant, territories are actually proliferating and doing so as increasingly heterogeneous spaces? If borders can be understood as

more complex, could the same be true of territory? Borders, after all, 

delineate something and, more often than not, bound a territory. Did this approach help explain what I thought was missing in accounts of territory, deterritorialisation, and globalisation? Could this help me under-

stand what I thought legal theory is struggling to understand? This

approach reflects a similar shift from debates asking, ‘is the nation state dead/in decline?’ to more fruitful questions of ‘how is statehood

changing?’41 The same applies to the idea of territory. Rather than ask

whether territory is still relevant, whether it is dead, or whether it is the

‘end of geography’, we can instead ask how territory can be thought of

as changing. 

This idea became central to my research. Of course, the number of

territories at the international plane proliferated as a result of decolonisation, as well as other secessionist movements. However, this only

increased the number of state territories in international law. So, while proliferating, territories did not become more heterogeneous – these new

territories were constituted and configured in habitually the same way. 

Territories were increasing in number but not in diversity. What if, 

instead, territories are being refashioned? If so, we – international

lawyers, as I see myself as belonging to this community of international

lawyers – need to redefine and re-imagine the concept of territory. Rather than deterritorialisation being a one-way process, implying territory is

being replaced by functionality, what if those functions are

40 Mezzadra and Neilson (2013); Reece Jones and others (2017) 1, 1. 

41 Schachter (1997); Horsman and Marshall (1994); Kwiecień [2012]; MacCormick (1999); Jackson and James (1993); Sørensen (2001); Cutler (2016) 95; Biswas (2002) 175; Sur (1997) 421; Homann in Miller and Bratspies (2008). 
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reterritorialising into differently configured (non-state) territories? How can these territories become visible? Or rather, what makes these territories invisible? I began to explore and question the underlying assump-

tions about territory in international law, and why there is a spatial

hegemony. Thus, ‘territory does not cease to be important, rather it is

no longer bound within a single state’42 or tied to a certain category of actor. As a result, I propose reconceptualising territory, and, as a result, the contingent concept of sovereignty, in a manner that makes the legal

spaces of reterritorialised functions and competences visible. 

1.2.1

Overview

In the following chapter, I examine how the phenomena associated with

globalisation and global governance are understood and trace the reliance on the orthodox spatial imaginary of international law as both positive

enactment of law and discourse. Discussing the main theories offered by

scholars to make sense of the major societal, political, and legal shifts because of globalisation and global governance, I address what I call the deterritorialisation narrative present in much of these discourses. 

I identify three main threads to these theories and examine them in turn: first, are those which describe a shift in the organising logic of international law and politics from territoriality to functionality; second, are those theories that relocate power without concretely knowing what to

call these spaces of relocation; and third, are theories concerning the

porosity of borders. Yet, as I conclude, what is common to all these

theories is an incomplete spatial account; they show deterritorialisation without reterritorialisation. I identify several reasons for this, including an analytical conflation between functions and spaces, and that the

spaces of reterritorialisation are invisible and unknown. These spaces

are made invisible because of the hegemonic concept of territory and

analytical prioritisation of (state-)territory. As a result, these theories reproduce the same spatial imaginary of international law, in particular

the same assumptions about the concept of territory, which, as a result, 

forces a non-territorial or aterritorial account. 

Chapter 3 begins a deep dive into the content of the concept of

territory that underpins and informs the deterritorialisation narratives, and the related body of discourse about the end of territory, geography, 

42 Elden (2005) 16. 
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sovereignty and/or the state, producing this identified aterritorial

response. The conceptualisations of territory that are unpicked invariably tend to be reified, physical, ‘flat’, and statocentric. Much of international law (and its reasoning and operative concepts, such as of sovereignty, 

territorial sovereignty, and jurisdiction) is built on an implicit geography that uncritically accepts the cartographic imaginary that prioritises state space, while entirely disregarding the space created and inhabited by

other categories of actors. As a result, when legal competences move

from states to other actors, this way of thinking is inevitably drawn to

generating the kind of narratives explored in the previous chapter. The

excavation exercise in this chapter looks at the artefacts and features of this traditional concept of territory and problematises many of its outdated spatial assumptions. For it is as a result, that international legal thought finds it impossible to comprehend as territories the spaces of

non-state actors, territories which will and do overlap with the territories of states. In other words, there can be no reterritorialisation because the spaces of reterritorialisation are illegible to international lawyers. 

In Chapters 4 and 5, I take the spaces of reterritorialisation seriously

and propose how international lawyers might rethink the spatiality of

international law in order to recognise the territories that are created by non-state actors. I demonstrate that it is possible to account for the ‘new’

or once-exceptional spaces by questioning and removing the imposed

limitations and assumptions about territory. I propose two main phases

to reconceptualise territory and consequently sovereignty and jurisdic-

tion, dedicating a chapter to each. 

Chapter 4 outlines how territory is being conceptualised differently. 

This alternative understanding builds on insights drawn from various

disciplines, especially critical geography and the work of spatial theorists like Henri Lefebvre and Doreen Massey who would understand territory

as socially produced space. The chapter rethinks the basic building blocks of the concept of territory, producing as a result a new appreciation about territory as a space produced by actors exercising control. I discuss how spaces are understood by the likes of Elden, Lefebvre, and Massey who in

their own way have revolutionised the understanding of space for many

disciplines; from an objectified and container understanding of space to

one that is socially constructed, dynamic, multiple, and relational. I then explain the relationship between territory and the material world (or as

I call it the physical geography or brute fact): a territory understood

within this spatial paradigm becomes understood as ‘a bounded social

space that inscribes a certain sort of meaning onto defined segments of the
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material world’, that is, the physical geography.43 It is not physical but is produced and exists in the realm of social relations.44 I suggest that it might be useful to think of there being a central characteristic to the

concept of territory – a characteristic that distinguishes this type of space from other spaces. I propose understanding that defining characteristic in terms of the notion of control. I also suggest re-imagining the concept of territory as consisting of a bundle of different characteristics. In this view of things, that bundle can be differently arranged, some characteristics

changed, and others removed but there is still a space recognisable as

territory where control and power are exercised. Social practices and

relations of control then become the central definition and ‘test’ of the presence of a territory. I then turn to other considerations, first problematising the ‘time of territory’, including the assumption that territories are static, and more or less permanent, before thinking about the boundaries

of territories and how territories are mappable. Where we end up, if we

adopt this concept of territory as constituted through practices of control, is that any space constituted through social practices meeting those criteria is a territory. Therefore, if the spaces of other actors are similarly constituted but configured differently, these too could be considered as their

territories. Without this step, we are forced to adopt the aterritorial

responses diagnosed in Chapter 2; the spaces of other actors become

conflated with unstructured and unfocused global space. 

However, what is problematic about redefining territory in this way is

that orthodox international legal theories conceptualise territory as an

object and the orthodox understanding of sovereignty is something that

is exercised ‘over’ and structured by discrete state territories. Therefore, this new concept needs to be worked out in practice. Following this

rethink concerning solely the concept of territory, Chapter 5 returns to

the level of broader narratives about the contemporary global legal order. 

Utilising legal realist and social constructivist lenses, I implement this

‘new’ geography for international law. Applying the idea of territorial

pluralism and departing from a 2-D cartographic imaginary, the chapter

proposes how the idea that territories are not diminishing but are instead proliferating might be reinserted into international legal theories. As part of the final steps of rethinking the conceptual and theoretical

43 Delaney (2005) at 14, emphasis added. 

44 Massey argued that space is relational in its construction, its production is realised

‘through practices of material engagement. If time unfolds as change then space unfolds as interaction. In that sense space is the social dimension.’ Massey (2005) at 61. 
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frameworks, aided by insights developed by legal realists, I argue that the concept of sovereignty can be understood as bundles of legal relations. This insight helps explain the continual redistribution of the bundle of sovereign powers, competences, rights, and duties to different actors with their own spaces. In this chapter, I also argue that title is not a useful operative legal concept any longer. This is because conceptualising territory as an object or possession of the state is integral to the concept of title and given territory is a space, not an object, the discipline of international law can do away entirely with the concept of title. This chapter also deals with the notion of exclusivity. A legal realist approach, combined with the insights from earlier chapters, helps show that what exclusivity describes is actually a relationship between actors, not the relationship between the state/

sovereign rights holder and territory. Finally, a social constructivist perspective helps free the sovereignty bundle from the state, by removing the normative positivist ‘view from nowhere’ that states are the only actors

capable of exercising power, rights, duties, etc. in relation to their territories. This is a vital chapter in the story re-imagining territory because it explains the legal relationship between actors who exercise powers in

relation to their own territories, and who indeed actually constitute their own territories by exercising different parts of the legal bundle of sovereignty. Taking the idea of reterritorialising seriously, I propose a legal account of the relationship between actors and their spaces and think

through the implications of this argument for the spatially mediated legal concepts of sovereignty and jurisdiction. In short, I propose a ‘rebirth’ of the concept of territory for international law. 

1.3

Methodology

Methods are central to this project. Here I broadly sketch out the

approaches and insights I have found most useful in developing my

ideas. The very first consideration is that this is a transdisciplinary

project. Individuals may disagree generally with trans- or inter-

disciplinary approaches, but the nature of the issues addressed – geog-

raphy, the spatial, legal rights, ‘global society’, global governance, global law, globalisation, etc. – prompts a transdisciplinary response. Originally the discipline of international law adopted ideas about territory from

geography,45 therefore, it is important to understand how this discipline 45 Jennings (1963) at 74. 
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and its discourse developed. It is entirely commonplace for disciplines to create their own meaning for words. Territory is a prime example of a

concept borrowed from the discipline of geography, but debate and

discourse have moved on in that discipline and the two disciplines have

not been in discourse with each other. Such developments are to be

expected. Often the purpose of inter- or trans-disciplinary research is

to understand how far apart the conceptualisations have become. 

Further, although I study the structure and operation of a legal system, 

globalisation as a subject, and its ontology, are challenging, and being

challenged in, many disciplines besides international law, making it

sensible to explore how they have framed their debates and responses

to it. Further still, law is a social practice that exists in and creates legal spaces, making a study of how other social sciences relate to the spatial and its productive effects necessary. 

Second, I adopt a ‘legal geography‘ approach which seeks to under-

stand ‘the where of law’ as practised, as opposed to relying on legal

positivist accounts of where territories ought to be. Legal geography is

not a subdiscipline of human geography, or of law, but a specialised area of scholarship where ‘space is foreground and serves as an organising

principle’.46 This approach offers a way to understand the ‘unacknow-

ledged assumptions about the space[s] that work to stabilise . . . the very meaning of “law”’.47 Legal geography helps us comprehend the diversity

of spaces of law, how these spaces are configured, and how this affects the operationalisation of the legal system itself. By reading legal geography’s insights, we gain more clarity regarding the false binary that exists in the functionality versus territoriality discourse outlined in Chapter 2, showing that instead what has taken place is a shift from the organisation of competences in the territory of one actor to a redistribution of these

competences to the territories of other actors. More than this, there is a critical sensibility, in the sense of critical (legal) geography, and there is a huge debt to Doreen Massey’s and Stuart Elden’s work for my thinking

about space and in understanding many of the philosophical and political

theory debates concerning concepts such as space, time, deterritorialisa-

tion, globalisation, place, local, and global. 

As such, it is also a critical methodology – not critical in the sense of disapproving or fault finding – but in the sense of interpreting, commenting on, and analysing how international lawyers think about

46 Braverman and others (2015) at 2. 

47 Blomley, Delaney, and Ford (2001) at xv. 
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territory and its role in mediating other concepts. I feel I must acknow-

ledge this because ‘critical’ work is often off-putting to those who

approach law through more doctrinal or positivist sensibilities, and

I would like these ideas to be read, used, discussed, critiqued, worked

on further, by both ‘camps’. There is always a fundamental and ongoing

role for questioning accepted meanings and the assumptions creating

them. The ultimate aim of Chapter 3 is deconstructing how the concept

of territory48 is understood and applied in practice from someone who

also ‘gets’ international law from an internal perspective. The aim of such deconstruction exercises can be to question the hegemony of thought and

‘does not reject the need for law and institutions, but rather seeks to work within those structures to reveal new possibilities.’49 Being critically

aware is an emancipatory process.50 More focused and sharper thinking

can result from continually questioning whether blindspots exist in

orthodox theories. Critical methods create opportunities to better under-

stand the structure and ideology of the legal system and offer a different intellectual framework for understanding of the likes of the concept of

territory. Deconstruction as a tool can offer insights that may produce

conceptual clarity in a discourse that has become burdened with excep-

tions and conceptual slippages. This book is an invitation to engage in

the possibilities rather than to command or find fault or create strawmen to knock down.51 It aims to find the ‘enrichment of a multi-dimensional

understanding of, on the one hand, drivers, backgrounds, influences, 

power relations and, on the other hand, consequences, effects and feed-

back loops of legal endeavors in social contexts (reality and realities)

[which] offers a much wider horizon of intellectual and scholarly mutual

enrichment.’52 The book in many ways is broadly written in an arc that

deconstructs and then reconstructs the concept of territory and the legal categories such as sovereignty mediated by it. The reconstruction I offer in Chapters 4 and 5 is not the objective truth or ‘correct’ understanding of territory.53 It is an alternative that allows us to entertain a different 48 A very difficult task, because there is no single understanding of territory in international law discourse, but instead a lot of conceptual ambiguity and imprecision, but with certain identifiable key or commonly occurring characteristics. 

49 Turner (2016). 

50 Korhonen (2017) 625, 632. 

51 ibid at 633. 

52 ibid at 637. 

53 Litowitz (2000) 41, 57. I am also quite aware that I knock down one totalising way of thinking and could be critiqued as proposing another. Such totalising moves can often be
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understanding of contemporary legal orders; ‘territorialising’ that which has been deterritorialised by our dominant way of thinking. 

By examining insights from different disciplines, as I do in these two

chapters, we may receive new ways of thinking and new skills that can

lead to disciplinary change. Lawyers cannot remain frozen54 in our

understanding of territory because legal realities are changing; while

traditionally understood as a stable base associated with one actor, 

territories too are dynamic. That essentialism can be unlearned.55

1.3.1

International Lawyers and the Enchanted

Heartland Concept of Territory

The task confronting this research project is so much greater and all the more challenging because territory is a central concept of international

law. This book contributes to rethinking some foundational concepts of

law that are often treated and used self-evidently and uncritically, with assumptions about the concepts being uncritically reproduced. 

Therefore, I have found it useful to understand these as heartland

concepts which have enchanted international lawyers. Given I have just

introduced two new concepts – enchantment and heartland – developed

by different scholars, I feel I must first explain what I mean by these

terms and describe their use. 

unpopular in critical scholarship. I could have written this book in a way that only deconstructed how international law discourse misdiagnoses issues by excavating its conceptualisations of territory. This would have in many ways have been easier and kept my powder dry, so to speak. I decided to take the step of suggesting an alternative way of thinking. On totality, I have found Milton Santos instructive, especially since he writes about the timidity of geography ‘in its approach to totality’, Santos (2021) at 69. I entirely appreciate critiques of world systems theory or Hegelian Marxist accounts of capitalism, for example, for their totalising moves. What I offer in these pages is not a theory of how power or international law works, or ought to work. I have found that concentrating on the ‘control’ element of territory as a concept has been a very useful diagnostic tool. This will make more sense in Chapter 4 where I explain it in more detail. Throughout, I emphasise that I think concepts are only in use for as long as they are useful, and that I think the concept of territory’s meaning can and will change. In this book I am trying to dissect this control element, as it is an especially useful way of understanding territory, at this precise moment in time and in how I understand the constitution of its space. In 500

or 1,000 years, if the planet survives that long, the concept may have shifted in terms of content considerably or fallen into disuse entirely. 

54 Schlag (1986) 917, 917. 

55 Koskenniemi (2004) 229, 240. 
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I use the idea of enchanted concepts to describe concepts that are used

and invoked by international lawyers so frequently such that they are

treated uncritically; these concepts are credited with functions and

explanatory power that logic and critical reasoning suggest should not

be ascribed to them. This understanding of enchantment is reflected in, 

for example, the following passage from Koskenniemi’s interview with

Schult: ‘lawyers are enchanted by the law that is familiar to them and the institutions and practices they are involved with; that makes them often

unable to find a good solution to the problem they are faced with. 

International lawyers are enchanted by international law.’56 Notice the

emphasis on the disabling impact that enchantment has on reasoning

faculties: being enchanted by familiar law and institutions, Koskenniemi

argues, or at least in how I have interpreted him, makes lawyers often

unable to resolve problems confronting them effectively and with clarity. 

This characterisation also holds true regarding how international lawyers think of, and apply, many key concepts. The concept of enchantment can

also be understood in relation to its opposite, the concept of disenchantment. Here is how, for example, Kennedy, drawing on Weber, defines the

latter: ‘[d]isenchantment is an existential or phenomenological category. 

It means loss of belief that . . . events are part of a system of [pre-

established, self-evident] meaning,’57 that is miraculously immune to

any logical contradictions and, often, rational explanations. It is ‘the

attempt to find a rational answer [that] sets us down a path

of “disenchantment”’.58

The idea of heartland concepts as I use it comes from Jenkins, for

whom: ‘[t]hese are concepts such as time, evidence, empathy, cause and

effect, continuity and change’.59 In his discussion of the general conceptual framework of modern history, Jenkins explains that certain concepts, such as time and space, tend to be used by historians in a fundamentally

‘unproblematic’ manner60 – because ‘the impression is strongly given’

within the discipline that their meaning is somehow ‘obvious and time-

less’.61 The discipline of international law shares many of the same

heartland concepts, such as time and space. In addition, it also has

56 Koskenniemi and Schult (2018). 

57 Kennedy (2004) 1031, 1057. 

58 ibid. 

59 Jenkins (2003) at 19. 

60 ibid at 61. 

61 ibid at 19. 
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numerous heartland concepts of its own. Those of territory, sovereignty, 

territorial sovereignty, and jurisdiction could be included among them. 

Concepts like territory and sovereignty, in this sense, can be under-

stood as the essential ‘building blocks’ of international lawyers’ under-

standing of the legal system they work with and study. Yet, these are

historically and socially produced constructs and their use should not

forever be continued unproblematically. Their content is not static. It is, therefore, important to study them historically and critically, to understand their potential application, and justify their content and application when faced with new legal and political challenges. 

The idea that sovereignty and territory are core concepts in inter-

national legal thought, of course, is not novel. Thus, for example, Shaw

observes that ‘international law is based on the concept of the state. The state in turn lies upon the foundation of sovereignty [which is] founded

upon the fact of territory. Without territory a legal person cannot be a

state. It is undoubtedly the basic characteristic of a state.’ He continues:

‘fundamental legal concepts such as sovereignty and jurisdiction can only be comprehended in relation to territory.’62 This means, he concludes, 

that, inevitably, ‘territory becomes a vital part in any study of inter-

national law.’63 In a similar vein, Simpson describes sovereignty and

territory as ‘the classic legal principles’64 ‘that structure international politics’;65 Tomuschat remarks that ‘[t]raditionally, international law

rested on the principle of territoriality’;66 Bilkovà observes that ‘States possess[ing] and control[ling] territory is [] one of the most important

assumptions that international law stems from’;67 and Brierly comments

that ‘[a]t the basis of [all] international law lies the notion that a state occupies a definite part of the surface of the earth, within which it

normally exercises . . . jurisdiction over persons and things to the exclusion of the jurisdiction of other states.’68 According to O’Connell, the fact that ‘the exercise of sovereignty is predicated upon territory’ is why

territory ‘is perhaps the fundamental concept of international law.’69

The ICJ in the Corfu Channel case indicated that ‘respect for territorial 62 Shaw (2017) at 361. 

63 ibid. 

64 Simpson in Crawford and Koskenniemi (2012) at 40. 

65 Simpson in ibid at 45. 

66 Tomuschat (1993) 195, 210. 

67 Bílková in Kuijer and Werner (2017) at 43. 

68 Brierly (1949) at 142. 

69 O’Connell (1971) at 181. 
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sovereignty is an essential foundation of international relations,’70 and in his lectures, Jennings, who later would become ICJ President, declared

‘[t]he whole course of modern history testifies to the central place of State territory in international relations’.71 In short, ‘territory [has become]

“perhaps the fundamental concept of international law”’.72

The enchantment referred to by Koskenniemi is, I contend, more

likely to arise with heartland concepts. The reproduction of assumptions

is more likely to arise with concepts that are core to a discipline. 

Concepts, such as territory, are used and invoked by international

lawyers so commonly and frequently, they are treated as self-evident

and, as a result, may become essentialised and naturalised. As Elden

argues:

However central the notion of territory is to definitions of the state, it generally tends to be assumed as unproblematic. Theorists have largely

neglected to define the term, taking it as obvious and not worthy of

further investigation . . . it is unhistorically accepted, conceptually

assumed and philosophically unexamined. Its meaning is taken to be

obvious

and

self-evident

and

can

therefore

be

assumed

in

political analysis.73

And yet, as we will see, there are deep inconsistencies which go

unnoticed. Territory is sometimes an area, sometimes a space, sometimes

a portion of the surface of the earth, sometimes airspace, sometimes

primarily land and sometimes it is air, land, and water equally. Each of

these descriptions is a result of different assumptions about the reality of territory that create different legal and political orders as a result. The same applies with territorial sovereignty and the understanding of territory underlying the particular theory adopted (if one is indeed

explicitly adopted). 

Further, when enchanted by a concept, or so the argument goes, those

applying it are also unable to see past it or be prepared to adopt different understandings of it. Added to this, international law as a discipline, 

indeed most legal disciplines, are in their nature doctrinal, tending to

stick with the known doctrine. But such doctrinal approaches may mean, 

recalling Koskenniemi, that many international lawyers are unable ‘to

70 Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania) Judgment [1949] ICJ Reports 1949 4 (International Court of Justice) 35. 

71 Jennings (1963) at 1. 

72 Shaw (2017) at 361. 

73 Elden (2005) 10. 
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find a good solution to the problem they are faced with’.74 One such

important and pressing problem is the changing legal and political

realties wrought by globalisation. What is common to many international

law accounts of globalisation is they reproduce this heartland concept of territory. And given their enchantment, the concept is thought to have

relatively static content.75 The key element that is common to most

international law conceptions of territory is that territory ‘belongs’ only to states (something that itself is unquestioned). 

There is a broader pattern whereby lawyers tend to treat their basic

tools as objects; this includes territory. Schlag identified this pattern, calling it an instance of the objectivist aesthetic: ‘[l]egal actors and

thinkers come to believe that when they talk about rules, principles, 

doctrines and the like – they are talking about things that are

incontestable . . . [they] treat rules, principles, doctrines and the like as if they were physical objects.’76 This creates a stable identity for these rules, principles, concepts, doctrines, etc. – if these objects are incontestably real they are increasingly unproblematically used and essentialised. 

Bring into the picture territory, a concept that is associated with the ‘real world’, ‘tangible’77 and material physical geography, the likelihood of this transformation into the physical object is greater. Almost then as a direct result of enchantment, territory has been reified in discourse – reification describing the process of making an abstract space more concrete and

real.78 In other words, the enchantment has influenced international

lawyers’ ontological understanding of this concept. 

Territory is a deeply rooted concept – both in the sense that it is core

to the understanding of international law and that is has been an

important concept for a long period of time. The meaning of territory

however has changed over time and yet it is common to unconsciously

overlay historical thinking with the meaning held by scholars today or

allow the assumptions of the historical text to slip into today’s application. When reading a historical text or legal provision, scholars may

74 Koskenniemi and Schult (2018). And here I am, someone who thinks of herself as also belonging to this community, telling international lawyers ‘what to think’, but I hope that this is not taken as an insult. We can sometimes stand too close to the object of study, and I was fortunate to have the time and space for several years to ponder this question. 

75 I discuss this further in Chapter 3 in which I deconstruct the content of the concept of territory. 

76 Schlag (1998) at 98. 

77 Wallace (1986) at 81. 

78 Also, objectification has taken place. See Chapter 3, Section 3.4 for an explanation on this. 
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(unconsciously) attach to the concepts of territory and territorial sovereignty a contemporary understanding, and vice versa. It is not possible to assume the term has been used uniformly. 

These are all issues affecting the use of heartland concepts, contrib-

uting to the reification and essentialisation of territory in discourse. 

These considerations are all important to bear in mind when using the

concepts of territory and sovereignty in modern practice, as well as

justification for the proposed rethinking. 

—

This contribution is intended to be an intervention in, and a continuation of, an important debate concerning territory to further thinking on the

issue. It is not the final answer, nor does it claim to be the ‘right’ answer –

if we can believe there is such a thing. Although prompted by the need to respond to debates about sovereignty, globalisation, or global governance, and of moves away from territoriality toward functionality, what

emerges is a project offering a fundamental rethink of territory and

touching on the way this will affect the operationalisation and structure of other international law concepts. I therefore hope it is of use to the wider discipline, as well as to those in international relations and politics who also use the concepts of territory and state as building blocks to their analysis. It explores my original hypothesis that territory is proliferating and that where deterritorialisation occurs, so too does reterritorialisation. 

But where powers and competences have been reterritorialised to must be

identified because these territories are not visible to legal theory. The book is an effort to outline my thinking on the spaces and territories of international law. The task ahead is best captured in the following terms: Perhaps one of the most difficult lessons for anyone to learn is the way in which their own worlds are geographically coded; to understand the

relationship between the visible and the invisible, the proximate and the distant, and to recognize the complex folds of past and present that

constitute place and experience as we know it. The modern world-view

has been so lodged upon naturalist notions of experience that people are

very reluctant to question their belief in the stability and reality of their visual world. How could it be otherwise? Isn’t the world clearly apparent to us? Isn’t sight the purest of all our senses, the one least affected by social values and cultural practices? Well, it turns out that it isn’t so clear or so stable.79

79 Pickles (2004) at 81. 
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Reconceptualising territory in the way I propose, impacts many topics of

international law from drone warfare to international organisations, 

from refugee journeys and camps to the law of treaties. With further

development and wider input, it could have, I appreciate, widespread

consequences for how international law is operationalised, its spatial

logic, and how legal relations and regimes are structured. But ‘the world is changing. Our conventional legal picture of the patterns of power is no longer adequate. We need new thinking’ while remembering at the same

time that international law is also a ‘project[] of reinvention’, requiring

‘re-imagining’ and remaking.80 It is possible to uncover and recreate, 

through different narratives, the legal order itself and by reinterpreting legal spaces, perhaps a different spatial constitution of the world emerges. 

80 Kennedy (2008) 827, 835. 

2

Deterritorialisation Discourse

in International Law

Space is fundamental in any form of communal life; space is fundamental in any exercise of power

Michel Foucault, ‘Space, Knowledge and Power’1

Although the form taken in recent years by discourse about international

law’s deterritorialisation may draw on more modern theories, the

broader attempt to theorise law ‘beyond the state’ is not new. One of

the most well-known research agendas is the project of transnational

legal studies. In the almost sixty-five years since American international law scholar and later International Court of Justice (ICJ) judge Philip

Jessup first published his account of transnational law, more questions

have been raised than answered. In 1957, Jessup submitted that the term

‘international law’ ‘suggests that one is concerned only with the relations

[of states]’ which is ‘inadequate to describe’ ‘transnational situations

[that] may involve individuals, corporations, states, organizations of

states, or other groups.’2 Since such situations are now central to understanding the realities of international politics and economics, it seems at times that the traditional vision of international law as a discipline is being progressively critiqued and even set aside in favour of

new approaches.3

The red thread running through transnational law literature is the

fundamental connection between traditional international law’s inveterate stato-centricity and its preoccupation with territoriality. The ‘tremendous transformations’ occurring in the contemporary ‘world power process’, 

declared Myres McDougal in his 1953 Hague Academy lectures, have put

1 Foucault (1984) at 239–56. 

2 Jessup (1956) at 1–2. 

3 Schmidt (2018); Zumbansen (2011); Benvenisti (2014); The IGLP Law and Global Production Working Group (2016) 57; Kingsbury, Krisch, and Stewart (2005) 15; Krisch (2021). 
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an end to the dominance of ‘[t]he traditional, territorially organized bodies politic, known as “nation-states” [that have been] dwarfed by the . . . 

regional groupings and . . . host of new and powerful functional organizations – including international governmental organizations, transnational political parties, transnational pressure groups and transnational private associations.’4 McDougal also suggested that all ‘governmental forms of

territorial organization, so exalted in importance by traditional theory, are frequently but channels for the expression of decisions in fact made in

some one or more of [these] functional groupings.’5 Despite gaining

numerous supporters and advocates, the transnational law project has

never quite succeeded in entirely displacing the traditional discipline of international law. To this day, it is still largely regarded by many as more of a sub-discipline, and by a fewer number as something entirely distinct, and the project of transnational law is still spoken of as an emerging field.6

In many ways, what is most significant about the project of trans-

national law is its framing. Notwithstanding the purported attempt to

move away from the discipline’s preoccupation with states, they continue

to serve as a central anchor for most transnational law thinking and an

integral structure to accounts of law. The concepts of state territory and state borders continue to operate as ‘crucial reference points’,7 a function they can only perform if they remain the stable background against

which transnational (and indeed international) law exists. A certain

degree of reliance seems inevitable: after all, without states, there would be nothing ‘trans-’ about transnational law. Yet, the extent of international and transnational law’s dependence on stato-centricity goes

beyond just providing the backdrop for further theorisation and

reasoning. These theories continue to project and reproduce the spatial

imaginary inherent to this backdrop, which limits their attempts to

understand the phenomena they study. Specifically, they reproduce an

overly essentialised (state-)concept of territory. In otherwise seeking to transcend the state and its space, much of these discourses end up

reinforcing traditional international law ideas of statehood and its associated model of legal and political spatiality. 

Though the phenomena studied today are more intense perhaps than

those appearing in the fifties and sixties, and captured by Jessup, and

4 McDougal (1953) 137, 161. 

5 ibid 162. 

6 Zumbansen (2021) at 5. 

7 ibid at 23. 
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there has been much development in legal thought,8 the basic intellectual construction of the concept of territory that underpins much of the

discourse of international and transnational law’s deterritorialisation

continues to be no different from mid-twentieth century thinking about

transnational law. State territory continues to serve as the anchor from

which the narrative about deterritorialisation begins. It is the assumed

starting point of all analysis. It is also, as I argue, the only model of space that the discourses taking place within international law and its subdisciplines really ‘know’ or can ‘see’; the only model the disciplines can

grasp and identify as concrete reality. The spaces created by the processes of deterritorialisation are, by contrast, unknown, abstract, and insubstantial. As such, rather than decentring state territory, in much of the

analysis state territories play an extraordinary centring role. 

To compound the lack of clarity this brings, the state and territory, 

more often than not, are also constructed as essentially synonymous and

interchangeable concepts. The deeply spatialised language used to

describe phenomena ‘beyond the state’ is predicated on the idea that

‘beyond the state’ is basically ‘beyond state territory’. Yet, the realm of the spatial has receded, is never acknowledged, because territory could only

ever refer to that of a state and the spaces beyond are not nearly as well understood. Further, the standard operating assumption in the discipline

of international law is that ‘territory’ refers to ‘state territory’ only. The resulting absence in awareness and scrutiny of the spatial is, as this

chapter argues, deeply problematic in that it not only fails to make sense of the broader legal realities of global governance, but actively distorts and obscures them. 

The first stop in this systematic and critical exploration of the concept of territory and its proposed rebirth is the different theories offered by scholars trying to make sense of the major societal, political, and legal shifts resulting from the processes associated with globalisation and

global governance. Over the course of the last twenty years there has

been a crystallisation in these theories, many of which include accounts

of a shift to functionally arranged legal and political orders, as opposed to territorially arranged orders, or explanations of the transformations

arising as a result of the porosity of borders. These accounts can all be 8 There has also been a growth in vocabulary, even outright fields, to describe this changing legal order. As Zumbansen has elaborated there is also: ‘“regulatory governance,” “transnational private regulation,” “global governance,” “global administrative law,” or “global law,”’ see discussion by Zumbansen (2021) at 19. 
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said to contain an element of ‘deterritorialisation’ – by which is often

meant the weakening of ties with, detachment from, or a movement away

from a particular territory or system of territoriality (read: stato-centric territorial organisation). 

This chapter provides an overview of this deterritorialisation dis-

course, before identifying its limitations. The first sections identify and sketch out the three main strands to this discourse. The first strand

contains those accounts that suggest there has been a fundamental transi-

tion in the organising logic of international law. Theories falling into this category all agree that there has been a shift from ordering competences on the basis of territory to sectoral ordering instead. This move may be

understood as a deterritorialisation of functions and competences; a

functions-focused approach to organising the processes of global govern-

ance, according to this narrative, has superseded a territorial approach

which, in turn, has led to a progressive deterritorialisation of the international legal system. The second strand, by contrast, groups together

those accounts that address the relocation of power. The common assump-

tion here is that at some point in the recent past there has been a

systematic transfer of power from states to non-state actors, such as

regional organisations or cities. A defining feature of this strand is that it often results in an imprecise, unexplained, or undertheorised understanding of the spaces of these actors, and as a result power too has stopped

having an identifiable territorial basis. The third strand of deterritorialisation discourse includes those accounts which concern the porosity of state borders. A central theme here is the constantly expanding and intensifying flows of goods, services, people, and capital that stream relatively easily through these borders, also decreasing the importance of state territoriality to international law. As I show in the discussion below, each of these

discursive strands assumes something different is being deterritorialised –

functions, organising logics, power, material goods, etc. And yet, each

appear to be applying a very similar legal-spatial imaginary, and in so

doing more often than not entirely omit the resulting account of the spaces produced by this deterritorialisation. 

The final pages of this chapter turn to what is problematic about these

discourses. Despite each strand being anchored by a different object, 

what is common to all is that they continue to apply a particular and

unproblematised concept of territory, which will always limit their the-

oretical insights. The first consequence of reproducing the same concept

of (state-)territory is that these theories consistently produce

deterritorialisation without reterritorialisation. This, in turn, results in
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the production of an aterritorial and at times entirely despatialised theory or framework – where power, authority, and control are exercised in

relation to an unidentified spatial framework. For example, in many

accounts about the porosity of state borders, the state clearly remains

the prime focus and there is a lack of insight about the ‘external’ agents or

‘forces’ that are penetrating state space and the fact that each of these agents and forces has its own spatial logic, including in the context of

‘penetrating’ the state space. 

Another important consequence of the uncritical reproduction of the

old spatial paradigm is analytical confusion. Lurking not far beneath the surface of many of these theories is a conflation at an analytical level

between actors, spaces, and functions. This ‘conceptual lumping’ as

I inelegantly call it, occurs particularly often with regard to actors and spaces, as well as between spaces and functions. The reason for this

conceptual lumping again lies in the continuing – and continuously

unacknowledged – prioritisation and dominance of the stato-centric

approach to thinking about territory within international law’s implicit

geography. In essence, the spatial assumptions – or the imagined geog-

raphy – of international law9 remain consistent and are unconsciously

reapplied in even the very best efforts to explain the rise of, and subsequent role played by, international organisations and other non-state

public and private actors in global lawmaking and governance. 

2.1

Introducing Deterritorialisation

Before elaborating upon the three strands of deterritorialisation discourse I have identified, I must first address as an essential preliminary inquiry what deterritorialisation involves and why it is a useful frame through

which to examine this big question of our time. The term itself stems

from Deleuze and Guattari’s work in two volumes on Capitalism and

Schizophrenia.10 Much has been written about these two and the influ-

ence of their ideas,11 the impact of which can perhaps be seen most

clearly in the disciplines of cultural studies and geography. However, 

international law has had its fair use of the term and, more importantly, the ideas that deterritorialisation seeks to convey. 

9 This account will also be familiar with much of mainstream international relations discourse and theory where many of the same ideas and theories are percolating. 

10 Deleuze and Guattari (1983); Deleuze and Guattari (1987). 

11 Holland (1991) 55; Elden (2005) 8; Massumi (1992). 
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The term deterritorialisation is most often used to describe the undo-

ing of fixed social structures. It is most commonly associated with

globalisation, where deterritorialisation is used to describe when ‘the

bonds that [once] tied economics, politics, and culture to fixed spatial

configurations such as national territories are loosened under globaliza-

tion pressures.’12 It should be noted that the concept is not always used in a literal sense involving ‘territory’ and ‘territorialisation’ as we know it in international law: Deleuze and Guattari, particularly in their second

volume, use deterritorialisation to describe processes taking place in

everything from geology and biology to botany where the term is used

to describe how wasps pollinate orchids.13 However, it is in relation to

territories and political and legal spaces that the term is used in this book. 

The value of the framework given by the concept of deterritorialisation

to the analysis contained herein, specifically in this chapter, manifests in two key ways. The first consideration is that Deleuze and Guattari’s

deterritorialisation is nearly always accompanied by reterritorialisation. 

Yet notably deterritorialisation in legal discourse is most often used in a way that is entirely cut off from its ‘relative’ concept of reterritorialisation and the insights this relationship offers. In my research into this discourse, use is made almost entirely of the concept of deterritorialisation alone. But for Deleuze and Guattari deterritorialisation and reterritorialisation are

‘always connected [and] caught up in one another’ and that ‘each [process]

brings about the deterritorialisation of one term and the reterritorialisation of the other.’14 There is a ‘continual process of de- and reterritorialisation’, writes Stuart Elden, and a ‘reconfiguration of spatial relations rather than their end’15 (emphasis added). Thus, where deterritorialisation is used in isolation in legal discourse, to describe social change as unidirectional, the concept’s real insightfulness and analytical power is diminished. It is most valuable because it informs a broader method involving both de- and

reterritorialisation. This insight, Elden argues, ‘is often missed: deterritorialisation is part of a process . . . deterritorialisation “always occurs in relation to a complementary reterritorialisation.”’16

The second contribution of this framework is that deterritorialisation

and reterritorialisation describe a process or even a series of processes. 

12 Popescu (2010) at 723. 

13 Deleuze and Guattari (1987) at 10. 

14 ibid at 31. 

15 Elden (2006) 47, 50. 

16 ibid. 
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Deterritorialisation is not about the end of some element of social life, often the conclusion reached by much of the broader discourse.17 The

term as used by Deleuze and Guattari does not describe the end of, 

decline, or failure of a system or structure, but instead signifies a story of continuity and open-endedness.18 Moreover, de- and reterritorialisation describe a complex and simultaneous process or set of processes. 

With deterritorialisation, there is almost always an instantaneous and

interconnected reterritorialisation. 

In the following sections, the chapter outlines three strands of dis-

course that use deterritorialisation explicitly or give effect to many of its ideas. Each strand adopts a slightly different anchor for its analysis of the changes to contemporary global order. Often all three strands are used in conjunction, but this frequently does little to help clarify the discourse. 

It is therefore productive to identify the different prisms of analysis. For one, doing so demonstrates that each strand often unwittingly creates a

distinctive legal space as a result of its analysis. But with space having receded, everything from the space of the global or the space of the city are neither properly interrogated nor deemed relevant. The overarching

ideas come preloaded with their own, usually unconscious, spatialities

which are assumed and untested. Each discursive strand also assumes

that something different is being deterritorialised, as I go on to identify in the following section, but these different objects are rarely distinguished in what can sometimes be a rather murky and muddled discourse. 

2.2

Diagnosing Deterritorialisation: Territoriality to

Functionality as an Organising Logic of Authority

This first strand includes those theories that might be said to describe a process of deterritorialisation in the organising logic of international law and politics, from territorial orders to sectoral orders. The classic theory was advanced first by Luhmann,19 then Teubner in many of his works on

global legal pluralism, and then in Teubner’s joint work with Fischer-

Lescano. It is well articulated in their 2004 article ‘Regime Collisions’

where they explore the sectoral fragmentation that arises when legal and

17 Bethlehem (2014) 9; Ryngaert and Zoetekouw (2014); We might also trace some of this thinking in discourse using ‘decline’, such as Schachter (1997). 

18 Holland (1991) 55. 

19 Luhmann (1971) 21, reprinted in Soziologische Aufklärung (1986). 
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political regimes are functionally orientated and organised. Indeed, dis-

cussions about fragmentation of international law, a topic which has

occupied the minds of many international lawyers,20 as far as it assumes

the ‘turn to’ functionality narrative, may be further refined or rethought as a result of the analysis set out in the following pages. 

The idea that there has been a turn away from territoriality to func-

tionality as an organising logic has influenced many scholars from a

variety of disciplines including international law.21 What is common to

all these thinkers is an argument that certain powers or competences

which were located within the territorial state, and therefore arranged on the basis of the ordering of state territories, have moved to international organisations or private actors that are defined by, and organised around, the functions performed, that is, ‘the field of activity or the area of

competence’.22 Importantly, these organisations and actors are assumed

not to be territorially ordered, nor to ‘have’ a territory. These theories continue to assume it is primarily states that ‘have’ territories and are territorially defined and located. 

In ‘Regime Collisions’, Fischer-Lescano and Teubner argue that frag-

mentation is widespread, reflective of a ‘fundamental, multidimensional

fragmentation of global society itself’, and here to stay.23 They posit that international lawyers should give up on certain ‘social legal conceptions and replace[] them’24 in order to understand the changes taking place in

the global legal order and what is at stake from legal fragmentation, 

including the increasing influence of private actors and their private legal regimes. Of primary relevance for the purposes of this project is their

assessment of global political and legal society. Noting the creation of

different regimes for the economy, science, culture, technology, health, 

the military, transport, tourism, sport, politics, and welfare, they argue there has been a shift to a ‘global society without an apex or centre’:25

20 ‘Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law. Report of the Study Group of the International Law Commission – Finalized by Martti Koskenniemi’ (International Law Commission, UN

General Assembly 2006) A/CN.4/L.682. 

21 Brölmann (2007); Arcuri and Violi in Kuijer and Werner (2016); Pistor (2017) 491; Berman (2002) 311; Berman (2005) 1819; Dinwoodie (2000) 469. 

22 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion [1996] 1 ICJ Reports 1996, p 226 (International Court of Justice) [19]. 

23 Fischer-Lescano and Teubner (2004) 4, 999–1046x. 

24 ibid at 1005. 

25 ibid at 1017. 
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For centuries law had followed the political logic of nation-states and was manifest in the multitude of national legal orders, each with their own

territorial jurisdiction. Even international law, which viewed itself as the contract law of Nation-States, did not depart from this model. The final

break with such conceptions was only signalled in the last century with

the rapidly accelerating expansion of international organisations and

regulatory regimes, which, in sharp contrast to their genesis within

international treaties, established themselves as autonomous legal orders. 

The national differentiation of law is now overlain by sectorial [sic]

fragmentation . . . the traditional differentiation in line with the political principle of territoriality into relatively autonomous national legal orders is thus overlain by a sectorial differentiation principle: the differentiation of global law into transnational legal regimes, which defined the external teach of their jurisdiction along issue-specific rather than territorial lines, and which claim a global validity for themselves.26

According to Fischer-Lescano and Teubner, this sectoral fragmentation

along issue-specific rather than territorial lines does not entirely displace state-territorial structures; instead, there is an overlaying of these sectoral regimes. This is a vital point, overlooked in some of the more exaggerated or misunderstood claims of deterritorialisation interpreting ‘the end of

geography’ in theories of this nature. It should be made be clear that most theorists applying Fischer-Lescano and Teubner’s insights would not

understand there to be a total displacement of state territory taking place. 

It is being ‘overlain’ by sectoral competences. This in turn gives pause to note that overlaying is a spatial concept. There is an implicit spatial

imaginary operating in this explanation. What is more, Fischer-Lescano

and Teubner appear to have a spatial imaginary that is ‘global’ in scale, or the multitude of all state territories taken together. The shift is from a striated pattern of state territorial jurisdiction to a smooth space of

sectoral competences. These sectors are often not spatially differentiated and instead overlay the totality of state spaces at a global scale. 

Within this shift to sectoral ordering, it is possible to detect an inco-

herent and fragmented change occurring within different functional

areas, including the rate at which they are being reorganised from

territorial to sectoral organisation. The pace of change, it is claimed, 

may differ, as well as the type and mode of change and mix of actors

involved. For many functions, the state dominates as lawmaker and

political actor, yet it is not so in all sectors. Fischer-Lescano and

Teubner identify different trends in the functional areas of copyright, 

26 ibid at 1008–9. 
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health, and trade regimes,27 but it is possible to see differing trends in relation to many traditional fields of international law. The law of armed conflict has a different arrangement of powers, rights and duties, and mix of relevant actors, than, for example, internet governance or international criminal law. For the field of internet governance, private actors and

transnational private regulation are significant. In the field of inter-

national criminal law, there are very different patterns of power and

competences between state and international actors, as well as the devel-

opment of a public, global criminal law. 

This move from territoriality to functionality has been identified by

many international lawyers. ‘Deterritorialisation’ occurs for Brölmann, 

for example, when there is a ‘detachment of regulatory authority from a

specific territory.’28 Brölmann studies the move away from the traditional divide between national and international law because this divide presumes a territorial conception of law that separate these legal spheres, 

one being state territory and the other being, presumably, global space. 

Instead ‘the role of territory as a parameter in international law has come to be in decline ... [and] other normative regimes have come into

existence.’29 Brölmann’s inquiry focuses on regulatory authority, sites

of ‘law-making’, and the relevant norm-setting non-state actors, all of

which are increasingly non-territorial.30 The study explores transnational private networks, specifically those regulating the internet, and international institutional regimes, such as WHO monitoring of health con-

cerns. The point is not just that transnational private networks (such as ICANN, ISOC, World Wide Web Consortium, the Internet Engineering

Task Force, etc.) are, according to Brölmann ‘“non-statal” (in the way of a confederative structure) but are also “nonterritorial” (in the way of a regime tied to a specific functional area).’31 Accordingly, territories are, in this analysis, being displaced as the organising logic by nonterritorial normative regimes. 

Arcuri and Violi likewise note a shift to functionality, but with a more

diverse spatial imaginary than state space and, or even opposable to, 

global space. They also observe that ‘[t]he emphasis on deterritorialisa-

tion has shift[ed] the attention of scholars on functionality as an

27 For a full discussion, see ibid 1017–40. 

28 Brölmann in Nijman and Nollkaemper (2007) at 92. 

29 ibid at 84. 

30 ibid at 100–1. 

31 ibid at 87. 
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alternative analytical grid to better understand the dynamics of global

law.’32 For these two scholars, deterritorialisation is a phenomenon ‘in

which authority is removed from specific territories (but notably, state

territories).’33 Arcuri and Violi argue the two concepts of territory and functionality ‘impart meaning to each other’, observing that rather than

territory being less relevant, there is instead often a territorial fightback.34

They consider a number of examples where deterritorialisation might be

said to be taking place, in particular ‘[t]he contractual provisions contributing most significantly to the phenomenon of deterritorialisation are

choice of law and stabilization clauses included in State contracts.’35 They identify ‘choice of law’ clauses in contracts and take as an example one

specific contract between a Norwegian company and Senegal. They argue

that by selecting French Law as the law applicable to the contract and the ICC in Paris as the dispute settlement forum ‘the selected law is deprived of any nexus with the spatial ambit’.36 Yet to Arcuri and Violi the

principle of territoriality is resilient because, in this example, there are other measures relevant to the implementation of the contract in question including and especially the host state’s laws on working conditions, 

environmental issues, and fiscal arrangements.37

Arcuri and Violi’s argument regarding stabilisation clauses in con-

tracts is similar. These ‘petrification’ clauses typically provide either compensation or an exemption in favour of the investor, where the

legislative framework governing the investment activities covered by

the contract is amended by the host state. A legal enclave might be

thought of as being created as a result of this contract. In many instances, the production of this enclave ends up in effect alienating natural

resources from states – as deterritorialisation – given the state can no

longer affect law and policy as a result of the stabilisation contract. 

However, the introduction of a human rights exception to such clauses, 

so Arcuri and Violi argue, has the effect of ‘circumscribing the effects of petrification provisions, so that they cannot be extended to the point of jeopardising the realization of the human rights involved.’38 There it is 32 Arcuri and Violi in Kuijer and Werner (2016) at 2. 

33 ibid at 9. 

34 ibid at 3–4. 

35 ibid at 25. 

36 ibid at 27. 

37 ibid at 29. 

38 ibid at 31. 
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framed as a ‘territorial resistance’ or fight back, at least as far as human rights are concerned, dismantling this legal enclave. 

There is, however, an alternative way of viewing both of these

examples. In the first, elements of dispute resolution in Arcuri and

Violi’s choice of law remain ‘deterritorialised’ even if other measures

relevant to the contract (working conditions and environmental protec-

tion) are provided for by the host state. Contracts can be thought of as a number of different rights and duties rather than a monolithic entity that is either territorialised or deterritorialised as a whole. It is possible to separate out individual elements of a contract to examine individual

rights, privileges, or activities and understand the organising logic and spaces of each. The same is true in the second case of stabilisation clauses. 

There is some element of deterritorialisation taking place even if the state continues to a role in ensuring human rights protection. In their petrification example, there are instead two applicable legal regimes, overlapping but equally applicable in relation to the same physical geography:

human rights law and the law found in the ‘legal enclave’. Thus, the

competences located in the legal enclave can still be thought of as

deterritorialised but competences in relation to, say, human rights

remain territorialised in the state. 

The deterritorialisation of (state) sovereignty is a recurring theme in

several recent studies. Chimni, for example, frames ‘functional processes’

as ‘aggregating . . . at a global level’ but importantly ‘without displaying the territorial state’.39 The global imperial state is characterised explicitly as a ‘non-territorial Global State’.40 Chimni explains that ‘contemporary modes of divisibility of sovereignty are more complex. The slice of

sovereignty that is parted with today finds a non-territorial home.’41

Similarly, Pistor, in her article ‘From Territorial to Monetary

Sovereignty’, argues that sovereignty has transformed, as it is now ‘not

limited to control over territory and people’. Here, it is the competences associated with sovereignty that are the focus of the work, but it still

broadly traces the same theme of deterritorialising sovereignty from a

territorial basis to a sectoral one. Pistor argues that ‘control over monetary affairs is a critical part of genuine sovereignty’ (emphasis added) and in this ‘age of globalization . . . the relevance and importance of territorial 39 Chimni (2006) 17, 20. 

40 ibid at 18. Emphasis added. 

41 ibid. 
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versus monetary sovereignty has shifted in favour of the latter.’42 This

argument then notes a shift from a territorial logic for sovereignty to one driven by money (a competence or sector) and globalisation; whereas

control over territory was the most essential element or organising logic of sovereignty, it is increasingly ordered by control over money instead. 

Although Pistor says ‘territorial sovereignty still matters’,43 this idea is not really dealt with. How territory still matters while being thus challenged is never reconciled. 

Pistor ties ‘actual’ sovereignty to control over money and ‘given the

central importance of finance for the operation of states, this raises the question of how sovereign most states truly are.’44 Her test of ‘control’ in relation to sovereignty is never spelled out. According to Pistor:

only some countries that issue their own currencies retain control over

their monetary policies, a precondition for ‘‘monetary” sovereignty. 

Countries that adopt a foreign currency (by dollarizing their economies)

or join forces with others to adopt a new, common currency (the euro)

give up more than control over interest rate policy. They also relinquish their ability to address financial crises.45

In Pistor’s account ‘private money’ and regional currencies, such as the

Euro, challenge the monetary sovereignty of states. The patterns of

control over money indicates there is a challenge to the authority of

some states by other states, by international organisations, but especially worryingly by private entities, given their ability to influence and even collapse economies.46

Crucial to Pistor’s argument, is the claim that territorial

sovereignty is flat47 whereas money and monetary sovereignty are

hierarchical: ‘[t]he flatness of territorial sovereignty stands in marked contrast to the “inherently” hierarchical nature of money and, by

implication, of monetary sovereignty.’48 Territorial sovereignty, as

42 Pistor (2017) 1. 

43 ibid at 10. 

44 ibid at 2. 

45 ibid. 

46 ibid at 20–22. 

47 ibid 15. In full: ‘Territorial sovereignty is based on control over land and the people residing on it. How exactly control is organized is irrelevant for the recognition of territorial sovereignty. It may vary internally, but in the external relation to other states sovereignty is flat.’

48 Pistor (2017) 23. 
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presently conceived by the discipline of international law, as I dem-

onstrate in the following chapter, often is conceived of as a flat, one

layer, system, as well as supposedly non-hierarchical (and here we

must critique the role space plays in constituting the imagining of the

sovereign equality of states doctrine).49 Pistor, here, thinks of terri-

tory as an object of sovereignty, in the same way that money is. 

Conceiving of territory as a space, not an object, and thus not even

slightly comparable with money in this way, would result in a

different analysis of legal relations.50 Indeed, as I highlight below, 

I find this to be an example of a confusion of registers between space, 

actors, and functions. 

In a similar vein, Milano, in his reflection on The Deterritorialisation

of International Law, examines the ‘extent to which international law has been affected by and has contributed to new forms of power exercise

detached from territory: in other words, whether international law itself is in a process of deterritorialisation’.51 Milano points to the ‘evolution of the notion of jurisdiction in international human rights regimes’ as an

example of deterritorialisation as it shows a ‘shift from territorially-

defined legal competence to functional competence.’52 Not only this, 

but, according to Milano, there is a ‘crisis’ for ‘territory as a central concept in international law’ which has ‘gone hand in hand with the

phenomenon of globalization and with the displacement of the State, as a

territorially bound political organization, as the protagonist of inter-

national law as we knew it, mainly induced by a factual lack of sover-

eignty, especially in the economic field.’53 This is similar to Pistor who also seeks to examine where factual or actual sovereignty lies. Milano

posits that territory is less of a central concept in international law

because:

49 For more on this see Lythgoe (2024) at 14. 

50 This topic, and the alternative way of understanding territory and how that space is constituted, is addressed further in Chapter 4. It is, I contend in this book, overly simplistic to think of space as an object of governance (and an error to think of it as a material object of governance); it is instead the ‘complex’ of populations, groups, individuals, things, and activities that are the object of governance. Space is what is created by those social relations. For more on this, see Elden and Crampton (2016) at 7. See also Massey on space as the realm of social interactions: Massey (2005) at 61. 

51 Milano (2013) 6. 

52 ibid at 3–4. 

53 ibid at 2. 
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territory is no more up for grabs in contemporary international law due to the emergence of peremptory norms, such as the prohibition to use force

to acquire territory and the principle of self-determination. The uti

possidetis juris principle is nowadays considered a principle of general

international law and the territorial configuration of the earth is determined by borders established mainly by colonial powers in the 19th

century and by multinational States in the course of the 20th century.54

He argues ‘international law’s diminished concern for territory, is

matched by an increasing preoccupation with the governance of

people.’55 It is not clear why the fact that territory is no longer ‘up for grabs’ in turn produces the cross-border globalisation and ‘the differentiation of global law into transnational legal regimes.’56 It appears to be non sequitur argument. States could have continued to operate only

within their borders once there was no more physical geography to

‘acquire’. This narrative can never account for why states created inter-

national organisations nor why states made it so easy for multinational

corporations to operate transnationally. States never had to create the

many processes that then created globalisation. 

Putting aside the unilinear historical narrative, Milano appears to

assume territory is the same as physical geography when he maintains

that it was because territory stopped being up for grabs, once all

physical geography was ‘assigned’ to states, that transnational legal

developments appear. He explicitly says this in summing up: ‘despite

the fact that the earth is not up for grabs as it was 200 years ago . . .’.57

Territories, it is assumed, are parcels of physical geography. On this, 

Milano seems to miss the point by Quadri that he quotes. Quadri had

said: ‘territory neither has an object, nor as an essential attribute of state sovereignty, but as one of the (spatial) ambits in which sovereignty

displays its functions and it is hence protected by international law.’58

Territory is understood by Quadri not as an object but a space, and

spaces could overlap the same physical geography. More on this later. 

For now, we can conclude by saying that Milano, it appears, uses the

54 ibid at 3. 

55 ibid. 

56 ibid at 2. 

57 ibid at 4. 

58 Rolando Quadri, Diritto internazionale pubblico (Liguori 1968), as quoted in Milano (2013) 3. 
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concept of territory in a different sense. As with many of the examples in this strand, territory is assumed to be fixed, flat, and often confused with the physical world. Further, we can note in concluding here that the body of discourse appearing in this first theme is likely to construct the field of global governance and ‘law beyond the state’ as unspecific global, transnational, or international legal space (usually without apex or centre). Even work purporting to ‘define the space of transnational law’ fails to define this space any more precisely than the globe: there is only disembedding

without re-embedding.59 Global space is often assumed to be flat, 

homogeneous, and unbound. The following two chapters examine these

individual spatial characteristics in more detail. For the time being, what is also emerging at this point in the above accounts is they each reproduce a common understanding of the territory that is being deterritorialised from. 

2.3

Diagnosing Deterritorialisation: The Relocation of

Competences and Power

The second strand of deterritorialisation discourse involves theories that more explicitly discuss the relocation of competences and powers to

different actors. These theories might be thought of as telling a story of the deterritorialisation of control over particular competences from states and reterritorialisation to other actors, but, as will be seen, the spaces of these actors are under-theorised. This differs from the previous strand

where it appears that it is the organising logic of power and authority that drives the theoretical framing, that assumes the globe at large or

‘transnational space’,60 imprecisely defined as the deterritorialised space. 

In the following analysis, while it is true that many of the supra-state

projects explored might be made to also fit in to the above strand, it is the focus on the specific place of relocation that sets them apart and not their functional competence ordering. The European Union (EU) for example

is generally conceived of as more than a functional organisation. 

Moreover, the relocation of competences at a sub-state level would not

have the same logic of sectoral organisation and would not fit in the

above strand for that reason. 

59 Zumbansen (2011) 10, 19. 

60 Schmidt (2018) at 50. 
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Two broad research projects are highlighted in relation to this

category. The first are projects which might be classed as supra-state:

the relocation of competences to the EU and customs territories, for

example. The second are projects that consider sub-state actors and

spaces: the relocation of power to cities as global actors. It should be

noted that even adopting the labels ‘supra-’ and ‘sub-’state reproduces

a particular geography, where the state territory is the starting point

of analysis. The forthcoming analysis continues to perform this div-

ision because that is how it is conceived of in the discourse being

examined. Moreover, it is as a result of the state-orientated implicit

geography that international legal theory differs in its explanations of

why the relocation of competences or power is taking place at sub-

and supra-state levels. As such, international law adopts different

explanations of the ability of supra- and sub-state entities to make, 

and impact the making of, international law. In other words, the legal

reasoning is something that is itself produced by the prioritisation of

state space. 

2.3.1

Supra-state Entities: EU and Customs Unions

There are some studies, such as those undertaken of customs unions and

the EU, where there are identifiable actors exercising competences once

performed by states. Arcuri and Violi in their research also feature

examples fitting into this second strand. Their research demonstrates

that:

customs territories possessing “full autonomy in the conduct of [their]

external commercial relations and of . . . other matters” . . . were/are

eligible to become Contracting Parties/Members under GATT 1947 and

the WTO Agreements . . . [this provision] attests to the formal recogni-

tion of customs unions as equal to States. Accepting customs territories as WTO . . . Members is an interesting manifestation of the encounter

between functionality and territoriality. The criterion to multiply the

legally relevant territorial units is manifestly functional: what is required to become a WTO Member is the full autonomy in the conduct of

external commercial relations. Yet the criterion remains bitingly territorial: the customs territory is the unit to be eligible. 

(emphasis added)61

61 Arcuri and Violi in Kuijer and Werner (2016) at 11–12. 
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The EU is an interesting case in point: while all EU member states have

World Trade Organization (WTO) membership in their own right, the

Commission speaks for EU member states at many meetings and often

settles disputes. According to Arcuri and Violi, there is territoriality

‘because the EU, as a political entity, is encased in a precise geography and authority is exercised only within these boundaries.’62 However, they never exactly define the conceptual relationship between territoriality

and territory, as they stop short of referring explicitly to EU territory. 

The WTO Appellate Body does explicitly use the language of territory. 

In Customs Classification of Certain Computer Equipment, the report

states ‘the [EU] constitutes a customs union, and as such, once goods

are imported into any Member State, they circulate freely within the

territory of the entire customs union. The export market, therefore, is the

[EU] not an individual Member State’63 (emphasis added). Thus, the

relevant unit of space in this dispute was the territory of the customs

union, the EU, not individual member states due to the rules for the

circulation of goods across the entirety of the space being those of

the EU. 

It could be observed at this point that the WTO also uses the term

‘territory’ as a subject, which is a usage distinct from the idea of a

territory of states or customs unions. For WTO purposes customs terri-

tories are equivalent to states: ‘The WTO currently has 164 members, of

which 117 are developing countries or separate customs territories.’64

The WTO Agreement provides that: ‘Any State or separate customs

territory possessing full autonomy in the conduct of its external com-

mercial relations and of the other matters provided for in this Agreement and the Multilateral Trade Agreements may accede to this Agreement, on

terms to be agreed between it and the WTO.’65 The WTO only has two

customs territories however: the EU and Separate Customs Territory of

Taiwan, Penghu, Kinmen, and Matsu (Chinese Taipei). The latter

Separate Customs Territory is a political compromise regarding a con-

troversy surrounding a particular instance of statehood and political

status. As such, all territories have a territory. 

62 ibid at 12. 

63 European Communities – Customs Classification of Certain Computer Equipment, Report of the Appellate Body [1998] WTO AB-1998-2, para 96. 

64 WTO, ‘Overview’  < www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm > . 

65 Article XII, Agreement Establishing the World Trade Organization 1994 (1867 UNTS 3). 
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Of course, the EU is more than a customs union, even if that is the

reason for its inclusion as a WTO member. The EU also speaks for

member states on issues related to law of the sea and appears as a party

in related dispute settlement, having signed the United Nations

Convention on the Law of the Sea (UNCLOS) in 1984. Thus, it is the

non-state organisation that is the relevant entity for many law of the sea purposes. The EU is recognised as an interested party to any negotiations and disputes arising under UNCLOS and affecting EU law. This is

because EU treaties, in accordance with Article 52 TEU, apply to the

same space as member states territories and EU law applies ‘directly’ to

inland, coastal and territorial waters, the EEZ, the continental shelf,66 and to vessels flying the flag of member states.67

The study of EU space is more advanced and yet still underdeveloped. 

The reason for its underdevelopment is that while the EU has been

difficult to ignore because there has been a persistent and widespread

movement of competences from states to the EU, orthodox theory about

legal territoriality is overwhelmingly associated with the specific instance of state space. As a result, the EU often appears on an ad hoc list of sui generis territorial actors.68 Yet, its space is more advanced than other

regional organisations which have not received the same degree of

exploration. The EU is the main organisation consistently explicitly

identified as belonging to this sui generis category of actors having their own territoriality. However, I do not think we must limit this category to the EU. The African Union (AU), African, Caribbean and Pacific Group

of States, Arab Maghreb Union, Central African Economic and Monetary

Community, Andean Community of Nations, etc. are also ‘encased in a

precise geography’ and there is a (re)location of varying degrees of

authority from states. This raises several questions, unresolvable in this project, that include the following: does the lack of research arise because western scholars pay little attention to these regional organisations? 

Is this because deterritorialisation discourse is taking place primarily

within western academia? Or, is there something qualitatively different

66 Confirmed in: Case C-6/04 Commission of the European Communities v United Kingdom of Great Britain and Northern Ireland [2005] ECR I-9017 (‘Case C-6/04 EC v UK’), para 117; Case C-347/10, A Salemink v Raad van bestuur van het Uitvoeringsinstituut werkne-mersverzeeringen [2012] ILEC 079 (‘Case C-347/10 Salemink v Raad’), para 35. 

67 For further discussion on this see: Paasivirta (2015). 

68 Shaw (2014) at 162–83. However, I submit that sui generis space is an unresolved category. I argue this further in Lythgoe (2023). 
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in the way the EU has been transferred powers and competences, in

comparison to other regional organisations? On the last question, given

the African Economic Community (AEC), for example, is developing an

African passport, this regional organisation is taking on an institutional form similar to the EU. The AU Commission facilitates the issuing of the

passport and provides technical support to member states.69

What emerges from this strand of supra-state discourse is usually a

focus on regional organisations as opposed to other international

public or private institutions, where there is usually a familiar and

readily identifiable geographic story to tell. In other words, there is a space of relocation, even if that space is unresolved. Where these

regional organisations are admitted to having a territory, this is usually achieved by consigning them into the status of sui generis. But I find

this sui generis category is left thoroughly unresolved in international

legal discourse. Besides, the presence of this exceptional category

dialectically proves that there is a general rule about the concept of

territory being state-orientated. Moreover, it tends to concern ‘public’

actors. It does not often, for example, include the ISO, ICANN, or the

many other more private actors. Nor would these theories usually

address and include those actors with a supposedly global reach such

as the UN or the Organisation for Economic Co-operation and

Development (OECD). 

2.3.2

Sub-state: Cities

The second notable body of discourse that fits within this strand is that which looks at the role of sub-state actors as global actors, notably

cities.70 The logic of these actors and the theorisation in relation to the redistribution of power operates slightly differently to the EU and

customs unions. In these latter two examples, there is a pattern of

redistributing competences once located in the state to non-state supra-

state actors. The rise or ‘renaissance’ of cities is less about an explicit transfer of competences once residing in states being relocated to cities, and more about a redistribution of power in relation to particular

69 Protocol to the Treaty Establishing the African Economic Community Relating to the Free Movement of Persons, Right of Residence and Right of Establishment 2018, Article 10. 

70 Nijman (2016); Curtis (2011) 1923; ‘UN Forum’ (2018). 



 

functional or sectoral areas by cities which has the effect of reconstituting a city and its competences. In this view of things, competences could

generally be understood as having been created ex nihilo.71

Cities increasingly have a voice in matters directly relevant to inter-

national law and politics, leading some to claim there is an ‘inversion of the hierarchy of power’72 – notably also a spatialised framing. For

example, in July 2018, New York became the first city to ‘report directly to the international community on its efforts to reach global benchmarks

in addressing poverty, inequality and climate change.’73 Although this

reporting is entirely voluntary, this event represents a wider shift in how the idea of what constitutes the international community has come to be

conceptualised in recent years. Of course, New York is not obligated in

international law, to report on its SDG (sustainable development goal)-

promoting activities. It is difficult to see cities, no matter how big or wealthy, as holding any real power for the moment, from an international law point of view, to effect or prevent (or be held responsible

for) the kind of changes the SDG programme envisages. However, when

one considers that even for states SDGs are but political aspirations, the pursuit of which entails no legal responsibility, the point seems somewhat moot. The same trend for the greater involvement of ‘sub-national’

political units can also be seen in further examples both within and

outside the UN institutional framework, in areas such as disarmament

and environmental protection. A considerable push, for example, in

favour of the 2017 Treaty on the Prohibition of Nuclear Weapons

(TPNW) comes from municipal authorities and city councils, claiming:

‘Nuclear Weapons put all . . . cities at risk. Now cities all over the world 71 However, this creation of ex nihilo competences can, I think, take place with international organisations and other non-state actors too. Prior to the UN Charter, there was no right for an actor to determine the existence of a threat or breach of the peace and as a result decide to take measures to maintain or to restore peace and security; nor was there a prior duty to make available to the UN Security Council armed forces, assistance, facilities, rights of passage, etc. These are ‘new’, even if the broad area of peace and security, until the creation of the UN, resided with states for much of the nineteenth and early twentieth century. Ferguson and Gupta agree: ‘Institutions of global governance are not simply replicating on a bigger scale the functions and tasks of the nation-state, as both proponents and opponents of transnational governmentality often assume’, Ferguson and Gupta (2002) 981, 996. Moreover, we can of course remember that the creation of ex nihilo rights and duties also took place with nation-states, something normative legal positivism does not internally account for. 

72 Katz and Bradley (2014) at 5. 

73 ‘UN Forum’ (2018). 
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are fighting back.’74 Mayors and subnational leaders also made a signifi-

cant intervention urging states to undertake a number of steps, including

‘to commit, to take and implement all required actions now to limit any

further increase in global warming, to approve a climate regime at the

UN Climate Conference in Paris 2015 that will ensure the implementa-

tion of this goal’ and ‘request national governments, supranational

organizations such as the EU and intergovernmental bodies to create

multilateral/bilateral partnerships or initiatives through existing or new mechanisms to enhance and support local, low-carbon, resource-efficient, climate-resilient action.’75

Scholars have turned their attention to this changing relationship

between states and cities. ‘Globalization, urbanization, and decentralization can’ according to Nijman ‘be said to reshape the state’s power structure

and to reconfigure its structure of authority and responsibility. Specifically, they empower the city to confront urban issues more independently on a

global level.’76 Nijman adopts a ‘social constructivist approach to actorhood’ as it makes more visible and accessible ‘how the city actually

constitutes itself as a global actor by developing foreign policy practices and specifically by connecting to international law and international institutions.’77 The core argument being that cities are coming to regard

international norms as relevant to them, are increasingly participating in international law practices and processes affairs, and are ‘imitating foreign policy and international law practices of the state’.78

Cities have pretty well-defined spaces, much like the state, although

these spaces are mostly visible at a domestic level. Their spaces typically require a ‘piercing of the state veil’ to observe, despite being increasingly relevant for international politics and legal norm cultivation. As such, the territories of cities are not at all relevant for international law discourse about the concept of territory or its theories of territorial sovereignty. 

This body of discourse tends to leave the broad underlying territorial

framework of international law untouched and the space of cities vis-à-

vis these spaces also unresolved. Yet, this is an important point for

further exploration. The spatial imaginary held by cities will continue

74 ‘ICAN Cities Appeal’. 

75 The Nantes Declaration of Mayors and Subnational Leaders on Climate Change 2013. 

76 Nijman (2016) at 221. 

77 ibid at 221–22. 

78 ibid at 226–27, 231–32. 
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to conflict with the imaginary of international law. An interesting

example is the Global Charter-Agenda for Human Rights in the City

(2011) – an example often cited of cities seeing themselves as global

actors. In the Charter cities agree to create action plans for human rights within their cities. Interestingly, the Global Charter explicitly refers to the question of its spaces: ‘A “territory” is a managed area which falls directly or indirectly under the jurisdiction of the city.’79

While leaving the territorial framing of international law untouched, 

the spaces of cities tend to be seen through the prism of the spaces of

flow, of postmodernity, highlighted in the introduction. Their spaces are fundamentally different to, and often perceived as a challenge to, state

territory. And yet, their construction and identification, at least as in the Global Charter above, is broadly similar to (state-)territory, which makes the turn to flow explanation curious. Global cities are, according to

Curtis, ‘essential to processes of globalization, providing a material and infrastructural backbone for global flows, and a set of physical sites that facilitate command and control functions for a decentralised global economy’80 (emphasis added). The rise of cities, Curtis continues, ‘poses

important questions about a discipline conditioned to examine a world

of territorial nation-states. It signals a fundamental challenge to some of the core logics of the modern international system.’81 The logic of state-centric conceptions of territories are as internally homogeneous, contiguous, smooth, and abstract space.82 Yet, the spatial form of global cities is understood, as Curtis outlines, as one of ‘nodes, regions and networks’.83

So while these sub-state spaces are locatable, the where of power being

deterritorialised from the state to the city is knowable in much of this

body of discourse, they continue to be thought of as opposable to the

space of territories (despite there being at least one example of cities

thinking of themselves as having territories in a remarkable similar to

way states.). 

Taking supra- and sub- together, what emerges is that while this

discursive strand focuses on the point of relocation from one actor to

79 Global Charter-Agenda for Human Rights in the City, United Cities and Local Governments, Committee for Social Inclusion, Participatory Democracy and Human Rights 2011. 

80 Curtis (2011) 1923. 

81 ibid. 

82 These characteristics are discussed in further detail in the following chapter. I also speak of them in more detail in Lythgoe (2024). 

83 Curtis (2011) 1925. 
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another – from state to EU, from state to customs territories, from state to cities – the spaces in relation to which these non-state actors are

exercising power are either undertheorised or explicitly not territories, indeed often opposable to territories. In other words, these discourses

also tend to reproduce the same concept of (state-)territory, resulting in one tending to be understood as a sui generis territorial entity and the

other as opposable to territory because they are involved in spaces of

flow. The spaces of the sub-state actor, as with the supra state entity, do not fit the concept of territory understood in international law nor does the discourse try to confront this long-established concept. With the sure rise of sub-state actors with, I argue, their very own territories and the redistribution of power to global actors, also with their own (sui generis) territories, international legal theory and the discipline overall cannot continue to operate with its orthodox conception of territory that is

limited to the state. The sui generis category of non-state territorial

entities continues to be stretched.84 Before examining this orthodox

concept of territory that produces this sui generis structure in legal

thought in more detail in the following chapter, I address the final

category of deterritorialisation discourses. 

2.4

Diagnosing Deterritorialisation: Across Borders

The third strand that emerges in deterritorialisation discourse involves

theories that address cross-border phenomena. Such discourse usually

posits that one of the major developments wrought by globalisation has

been the increasing porosity of state borders. It differs from the previous two strands as it tends to focus on the cross-border element of activities, for example, tracing the movements of materials, goods, people, and

services, making the border the primary unit of analysis. Yet, it can still be seen as a theory trying to make sense of global governance and

globalisation and it is also one which responds with a deterritorialising account, for state territory is, in this way of thinking, seen either as ‘less relevant’ and thus less able to mitigate against and fight back against

these phenomena or as states allowing their territorial decision making to matter less by allowing in these ‘external’ forces. 

This explanation of the processes and effects of globalisation is rela-

tively popular and widespread. Theories concerning the porosity of

84 See further the argument made in Lythgoe (2023). 
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borders tend to also focus on what allows for and creates the conditions

for the mobility of people, goods, and services as well as its effects. What often allows for this mobility is a change in the way people, goods, and

services interact with borders, those ‘immobile infrastructures that

organise the intermittent flow of people, information, and image, as well as the borders or ‘gates’ that limit, channel, and regulate movement or

anticipated movement.’85 A handful of examples will suffice to under-

stand the observations made by this approach:

[t]he borders of nations and regions have become increasingly porous to

goods, services and, above all, information.86

Contemporary globalization has irrevocably made borders porous to

capital, services, goods, and persons.87

Under globalization, the goal is to harden the border for some, while

making it more elastic and porous for others.88

The general idea is that (state) borders are, through a variety of legal and political measures and technological changes, letting more things –

goods, services, information, people – pass through them and into state

territory. One of the most evocative descriptions of this can be found in the work of Bethlehem who said:

While the geography of statehood is likely to remain at the root of the

international system, it is becoming increasingly less important as people, goods, services, and funds flow across borders; as individuals and corporations engage directly with one another without the intermediation of states or of their paraphernalia . . . as international and non-governmental organizations proliferate and operate transnationally on the basis of technical mandates that transcend, or endeavour to transcend, narrow sovereign

interests. On this vision of international society, sovereignty and boundaries are like rocks in a river. They may impede the flow, and even perhaps, on occasion, dam up the water. More usually, however, they simply act as an

impediment to the directionality of the flow of the water, which eventually finds a new pathway on its free-flowing gravitational course.89

This third strand is also often conceived of as a ‘post-territoriality’ thesis, whereby ‘in a globalised and digitalised world, territoriality is in fact 85 Sheller and Urry (2006) 207, 212. 

86 Aoki (2000) 913, 915. 

87 Dagron (2014) 949, 949. 

88 Wonders (2007) 33, 34. 

89 Bethlehem (2014) 15. 
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often perceived as an obstacle to the effective exercise of those tasks.’90

While this third strand has been framed by some as ‘post-territorial’, it is also in many ways not as radical as its sounds. It often continues to

analytically centre and prioritise state territories and their bounding, 

noting that it is their borders that are increasingly permeable to goods, services, and information. In other words, state territories continue to

matter and continue to serve as a backdrop for this ‘post-territorial

world’. Or put again in another way, continues to reproduce the same

concept of (state-territory). Implicit within some of this discourse is the idea that state territories and their borders are more tangible than these external forces. They are also more permanent, with borders being

described as ‘rocks in a river’ while these external forces are like flowing water. But all this flowing water imagery does is show that the spaces of these external forces are unknown and undertheorised.91 State borders

are also hard, immoveable, physical objects, unlike water, it is just that they are becoming more accessible to spatially incongruent goods, services, and classes of people. 

It must be noted that this analysis contains the potential to powerfully

critique developments from the point of view of class and race. It makes

visible the power of certain categories of people to be mobile, as well as the hard, or less porous, borders faced by the poor or refugees. For

example, Kapur argues that studying the movement of people, ‘legitimate

and illegitimate, across national and international borders’ can ‘expos[e]

the porosity of borders, the transnational reality of subaltern existence, and the contingent foundations of international law.’92 Porosity also has important explanatory power to understand the movement of capital, 

goods, and services in and out of states, as well as how uneven this is, 

especially when compared with the mobility of people: ‘[borders] may be

highly porous for some things (e.g. capital) but relatively impervious to others (e.g. labour immigration).’93 But it must be matched with a spatial understanding of those external forces, which is more often than not

incomplete because of the limited spatial imaginary of international law

as a discipline. 

90 Schmidt (2018) at 11. 

91 There is an attempt to better understand these spaces, usually in adjacent disciplines, by the likes of: Khalili (2020); Easterling (2014); The IGLP Law and Global Production Working Group (2016) 57. 

92 Kapur (2003) 6. 

93 Anderson and O’Dowd (1999) 593, 596. 
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2.5

Producing Aterritoriality: Problems, Insights, and Stakes

These examples are reflective of the discourse noting a shift in the

organising logic of power and authority in the contemporary global

order, the relocation of competences to non-state actors, and the per-

formance of borders. There is much to be taken from these accounts, 

including the plurality of relevant actors and polycentricity of the global legal and political order. There is also much to be fine-tuned about

these accounts. 

Despite the differences explored above there are some commonalities

between these three strands, and the resulting aterritoriality. One thing they share is that the starting point for the analysis is always state

territory. State territories are the static backdrop from which their analysis begins. Second, they each reproduce assumptions about the concept of

(state-)territory, such that it is often perceived of as flat or as static. The third thing they share is a broad predisposition towards constructing

territory in an ontological sense as an object. The following chapter will outline this concept of territory in more detail by excavating that concept’s content. The remainder of this chapter will show there are significant consequences as a result of these shared traits. Each strand of

deterritorialisation discourse operates within the same set of imagina-

tional constraints and is limited by the reproduction of a particular

concept of territory. These blind spots create two key problems: deterri-

torialisation without reterritorialisation, because the territory of reterritorialisation cannot be imagined and as a result of the state and its

territory often being treated as synonymous, there is a lack of analytical clarity. The final section assesses the stakes of (re)thinking deterritorialisation with reterritorialisation. 

2.5.1

Deterritorialisation without Reterritorialisation

Reproducing the orthodox concept of territory results in assuming

deterritorialisation is a one-way and straightforward process; as a move

away from territory, in the sense of functions moving away from (state-)

territory, or a move away from (state-)territory as a central relevant

organising idea. The discourses outlined above, as I claim a direct result of reproducing the concept of (state-) territory, entirely prevents the

recognition that deterritorialised processes result in reterritorialisation. 

Such accounts fail to see the reterritorialisation that was so vital to and instructive in Deleuze and Guattari’s thesis. They are instead often
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acknowledging, even implicitly, a move from the territorial to the non-

or aterritorial. 

If we remember, Deleuze and Guattari thought of deterritorialisation

and reterritorialisation as ‘always connected’ and that ‘the deterritorialisation of one’ brings about ‘the reterritorialisation of the other.’94 As a result, a ‘continual process of de- and reterritorialisation’ means that

there is a ‘reconfiguration of spatial relations rather than their end.’95 Too often the shift to functional ordering is understood entirely aspatially – as an end of geography or the end of spatial ordering. The competences and

functions in each particular analysis are rarely acknowledged by scholars as being reassembled in new territories and legal spaces – indeed it is

nigh on impossible for this to take place because the concept of territory refers in the main only to state territory. The territory of reterritorialisation is unimaginable. 

In some instances, there is an assumed or latent, but incomplete and

abstract space of reterritorialisation. Fischer-Lescano and Teubner argue there is an overlaying of sectoral functions over the territories of states. 

This theory assumes some kind of spatial overlapping. What is the space

that is overlapping? For these two, the sectoral functions are assumed to now operate in global space, as their repeated references to ‘global

sphere’, ‘global level’, and ‘global society’ indicate. Pistor also latently adopts the global level, arguing that ‘capital can and does roam the

globe’96 This spatiality is also assumed by Pistor in another recently

published work The Code of Capital:

we can see the makings of an even more impressive empire of law, which

stretches far beyond the territory of a single state and encompasses the

globe: the legal empire that sustains global trade, commerce, and finance, the most lucrative of them all for lawyers as well as for their clients.97

Money and monetary sovereignty also have legal spaces of operation, but

these are not acknowledged. I argue instead that money does not float or

roam at random around the global financial system. Currencies have

their own spaces.98 Capital is reterritorialised. Yet, if we only reproduce 94 Deleuze and Guattari (1987) at 31. 

95 Elden (2006) 50. 

96 Pistor (2017) 3. 

97 Pistor (2019) at 159. 

98 This is already well established by many who own on the geographies of money. See: Leyshon and Thrift (2005); Corbridge, Martin, and Thrift (1994). 
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the orthodox concept of territory, which tends to be understood as ‘one

layer deep’ or ‘flat’, the specific sites of reterritorialisation are invisible to the analysis. Instead, the analysis often operates at a scale which imagines global space as smooth, continuous, and homogeneous space and, as a

result, loses crucial insight as to how capital, trade, human rights, and internet governance actually operate. Capital does not roam the globe

freely; it depends on several structures and actors operating with different legal regimes and each with their own legal-political space.99

Functions are not understood to reterritorialise because the relevant

spaces are not (yet) recognisable as legal spaces in the onto-theoretical lexicon of scholars. While never explicit, these contributions assume

states are the only actors to ‘have’ territory. This is the logical deduction from theories positing a move from territory (of states) to functionality, that there has been a shift from the ‘political logic of nation-states . . . 

manifest[ed] in the multitude of national legal orders, each with their

own territorial jurisdiction’100 to ‘transnational legal regimes which

define the external reach of their jurisdiction along issue-specific rather than territorial lines.’101 The issue-specific regimes are non- or aterritorially defined because the actors are assumed to be non-territorial. 

Even the second strand identified above, which often does acknowledge

that there are spaces of relocation, cannot adequately explain whether or how these spaces relate to the concept of territory. They create either a sui generis category of territory as the space of reterritorialisation because territory is assumed in orthodox discourse to ‘belong’ only to states or

oppose those spaces to territory, as in the case of spaces of flows.102 So, the third limitation in reproducing the orthodox concept of territory is

that it limits the actors ‘having’ a territory to states and the systems

‘having’ territoriality to state-based systems. 

Moreover, analysis that concentrates on deterritorialisation over or

entirely without reterritorialisation is often ahistorical. The natural

99 I am choosing here to keep this reference at the generic level of space for now. I do argue in Chapter 4 that these can be understood as territories and outline how we can think of them as so, but I want to keep readers with me for now. 

100 Fischer-Lescano and Teubner (2004) 1008. 

101 ibid 1009. 

102 Spaces of flows are assumed not to be territorial because of the assumption that this space is static, so it would be incongruent to think of these as reterritorialising. This exemplifies a classic characteristic of territory: it is assumed to be static. 
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referent or starting point for analysis is state territory. The deterritorialisation is always from the state to supra (global, regional, transnational general space) or sub-state levels. This may be created by an underlying

normative belief that these powers ‘naturally’ reside in state territory or simply from an ahistorical view of things. It ignores, or fails to tell the story in full, that many of these competences were earlier reterritorialised into the state, deterritorialised from monarchies, city states, leagues, 

feudal lords, the church, and private individuals.103 Yet more compe-

tences were constituted at the moment of the constitution of states and

the international legal system or at various points throughout the life of this system.104

2.5.2

Analytical Clarity: Functions, Actors and Spaces

The second implication of the imaginational constraints outlined above is a lack of analytical clarity. This way of thinking very frequently results in

‘conceptual lumping’, whereby actors, their spaces, and the functions

they exercise are conflated. They are conflated for two reasons. The first and key reason is that the terms state and territory are often used or

thought of synonymously; one commonly infers the other. This is

because the concept of territory primarily used refers to state territory only, which allows the easy slide into equivalence between the two

concepts. The second and related reason is the domination of state-

territory as the relevant space for international law. This ‘draws the eye’

and makes less visible the spaces of other actors. 

At this point, I advocate taking a step back from the current

approaches and implementing a structural analysis of the spatial distri-

bution of functions and the spaces of the respective actors separately, 

with a view to more clearly identifying the pattern of (re)location of

functions. If we were to undertake a spatial analysis of competences –

without allowing state territory to dominate and predetermine – we

might describe competences as having shifted from one actor’s space to

another. On this view of things, what is happening could be understood

103 See for a small sample: Spruyt (1994); Osiander (2001a) 251; Osiander (2001b) 119; Osiander (2007); Sassen (2006); Larkins (2009); Branch (2014); Kratochwil (1986) 27; White (2004). 

104 I explore this theme further in Chapter 5. 
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as a fundamental shift in the spatial organisation of competences, 

whereby the distribution of competences and broad functional areas

shift from a default position of concentration and synchronisation, 

where the entire bundle of competences is typically retained by one

actor (the state), to an increasingly default position of dispersal, where the same competences are exercised by different actors. In this understanding, competences are seen as being redistributed from one

category of subjects (states) with highly particular spaces (state terri-

tories) to a wide range of different categories of subjects (such as

international organisations or even private actors as in the case of

transnational private networks) each of which has its own spatial logic. 

The proposed reconceptualisation would result in separating the bundle

of competences associated with sovereignty into its different constitu-

ent parts and tracing the patterns of their redistribution across differ-

ently configured spaces. 

The advantage of this reconceptualisation is that it prevents the ana-

lytical conflation between functions and spaces. The understanding that

sectoral regimes overlay territorial regimes is one gigantic analytical

conflation. It also constitutes a faux binary between functionality and

territoriality. This conflation is a common theme within much of the

discourse discussed above. Within these accounts, the description quickly moves from a contemplation of the territorial dimension of global legal, 

political, and economic processes (a space) to a contemplation of their

functional dimension (a non-spatial focus). What this indicates is a

certain confusion of registers: the focal point of the analysis appears to shift from a consideration of the spatial organisation of one actor (territory of a state) to a consideration of the objective organisation of

functions in the global political space. What this means then, is that

sectoral regimes overlay territorial regimes. That is to confuse the registers. The story that governs the first strand of deterritorialisation discourse might instead be retold as sovereign competences (functions) that

were once consolidated within one actor’s, that is, states’ (actor), territories (space), are instead (according to this explanation) being exercised by non-state actors (actor) operating in a global or transnational space

(space). Yet, this retelling continues understanding global space as imprecise, abstract, and incapable of representing the real spatial logics of, for example, capital or the exercise of power by non-state actors. In Arcuri

and Violi’s examples, they argue there has been a multiplication of

territorial units which are legally relevant for the regime of international
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trade.105 This multiplication of territorial units fits into their overall thesis of the move to a functional ordering because they argue ‘territoriality is meaningful vis-à-vis functionality.’106 The EU is a trading system (function) with its own territorial unit (NB it is never explicitly referred to as

‘EU territory’), that is, the ‘precise geography’ the EU is ‘encased in’.107

However, the phrase, ‘territoriality being meaningful vis-à-vis functionality’, is not, in my view, satisfactory as an explanation of what is happening. 

What does it mean in practice? It appears with the greatest respect, to me at least, to lack conceptual and analytical clarity. While I continue

pondering what Arcuri and Violi are trying to communicate with this, 

I cannot help but wonder whether this ‘formula’ of words arises because

the discipline offers few tools to analyse and discuss plainly the patterns of functions and competences reterritorialising into the territories of actors other than states.108 To say this so explicitly would prompt more questions and inquiries, given that it challenges international law’s foundational

concepts: that of territory, and its mediation of the concepts of sovereignty and jurisdiction. At many times, legal discourse can be quite explicit in saying international organisations do not have territory.109 An explicit

account of de- and reterritorialisation challenges the theory of territorial sovereignty, as Arcuri and Violi themselves point out,110 which is perhaps why the formula of words ‘territoriality being meaningful vis-à-vis functionality’ was fashioned. Moreover, it demonstrates why in this book I have felt it necessary to also address the concepts mediated by territory and the impact this rebirth of territory would have on the operationalisation of

much of international legal theory in Chapter 5; we cannot, in other words, rethink territory without also questioning the orthodox understanding of

sovereignty and territorial sovereignty which are structured by the concept of (state-)territory. 

A similar but simpler move to understand functionalism took place in

UK constitutional law with lessons I have found for developments at the

105 Arcuri and Violi in Kuijer and Werner (2016) at 10. 

106 ibid at 12. 

107 ibid at 12. 

108 I think it important to acknowledge that Arcuri and Violi’s article, more so than many others, highlighted what was wrong with current thinking. They do some incredibly interesting work in pushing the debate along. This article was one of the most self-aware contributions and it went further in probing what is going on in a concrete manner and gave some thought to what frameworks and models underpin current thinking. 

109 See for example: Menon (1992) 21, 88. 

110 Arcuri and Violi in Kuijer and Werner (2016) at 2. 
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‘international or global level’. The default position for UK judicial review had been that courts could only review actions by public authorities. 

However, a gap was developing with the increasing privatisation of public functions, as well as the blurring of the line between what could be

considered public and private. In England and Wales, a series of cases

developed that became known as the ‘public functions’ test.111 The result of this test meant that the logic for the purposes of judicial review instead focused on the function being carried out ‘not the institutional nature of the defendant itself’.112 In other words, the reasoning of the courts

tracked the redistribution of powers; they ‘followed’ the functions. As a result, powers that were in a public body, but which had relocated to a

different institution, could still be judicially reviewable. 

This UK legal development tells us that it is possible to trace the

functions between different subjects without conflating the actor and

the functions, or their nature as public or private. Evidently, the spaces of actors were not at issue in this case as such.113 For that reason, this domestic example is perhaps simpler than the present examination of

shifts at the international level because the spatialities of actors did not dominate the intellectual engagement. Indeed, it is why I maintain that it is because the state and its territory are often used synonymously in

international legal discourse that this analytical slippage can take place. 

The spaces of states should not dominate this analysis either, but state

territories do. It throws into sharp relief just how much state territory unconsciously directs the analysis. Yet the episode, I have found, helps

demonstrate the analytical separateness of actors and functions and does

this by its tracing of the relocation of functions from one actor to

another. It is a useful example for understanding what has happened in

international law and politics as it highlights the analytical conflation that has taken place when spaces are misdiagnosed, conflated, or ignored. 

This conceptual lumping that otherwise takes place, I argue, constitutes a 111 R v Panel on Take-Overs and Mergers, ex parte Datafin plc [1987] QB 815 (‘ex parte Datafin’); R (Beer) v Hampshire Farmers Markets Ltd [2004] UKHRR 727. 

112 Williams (2017) 15, 15. 

113 This is not to say that an analysis of legal geography is not relevant to either UK judicial review example. The decision about which places are determined to have predominantly private relations and thus out of the reach of the public is an important one. If more and more functions and thus places are deemed private, it reduces the space of the state. The ideologies behind differently imagined legal geographies of the UK are thus vital to dissect. 
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binary between functionality and territoriality, and in stepping back to

observe this, I hope to offer some analytical clarity about functions, 

subjects, and spaces. 

A similar ‘follow the’ exercise, distinguishing analytical functions, 

actors, and spaces, might be undertaken for understanding the borders

that bound state territory. These also reproduce assumptions about the

physical location of the (state) border and assume it is fixed and permanent. To note, for example, that states are ‘set[ting] up border controls

away from the border’114 continues to assume that borders refer to the

cartographic or physical border and it is the power, functions, controls, etc. that can be detached from the border rather than the border coming

into existence where these controls themselves are located. It is a prob-

lematic assumption for, as Balibar argues, borders are not immobile but

moveable and heterogeneous:

some borders are not situated at the borders at all, in the geographical-

politico-administrative sense of the term. They are in fact elsewhere, 

wherever selective controls are to be found, such as, for example, health or security checks . . . The concentration of all these functions (for

example, the control of goods and people . . .) at a single point . . . was a dominant tendency during a particular period, the period of the nation-state . . .’115

Instead, what we are witnessing is the redistribution of functions associated with bordering to different physical locations and into an increas-

ingly heterogeneous set of processes that are also undertaken by diverse

actors, which might include university staff being asked to act as a border agent for their students116 and carrier sanctions requiring airline staff to act as border agents.117

Here again, I advocate a need to take a step back and rethink the

methods that are engaged in modern bordering practices. The first reason

to step back is to deprioritise the ‘old’ concept of state territory, removing the assumption that state borders and state territories are the starting

114 Emphasis added. Hemme Battjes, ‘Territoriality and Asylum Law: The Use of Territorial Jurisdiction to Circumvent Legal Obligations and Human Rights Law Responses’ in Kuijer and Werner (2016) at 263. 

115 Balibar (2002) at 84. 

116 Topping (2014). I always feel distinctly uncomfortable when asked to report on meetings with students for the purposes of immigration control. 

117 Rodenhauser (2014) 223, 223. 
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point from which analysis commences, and instead view state territories

and their borders as one of many relevant categories of legal and political spaces. One of the key reasons for this is that it makes it possible to

observe the legal and political spaces in relation to which non-state actors exercise control. The space the EU constitutes through Frontex is a prime example here, but so is the African passport facilitated by the AU

Commission mentioned above.118 The second reason for taking a step

back is to rethink the monolithic concept of borders. And instead think

of the border as being constituted by bordering practices; in other words, to decentre and reassemble our analysis of borders. This understanding

splits up the functions undertaken ‘at the border’, the different legal

rights and duties relevant to bordering practices, identifies who is responsible for which bordering practices, and establishes where these borders

are and how they relate to other legal and political spaces. Consequently, we might see that the borders of the EU as distinct from the borders of its member states or the state borders that exist inside refugee camps.119

2.5.3

Knowing Our Reality: Spatialising Legal Orders

Lastly, why does any of this matter? What are the stakes of this critical spatial thinking exercise? Why complicate what seems an already complicated debate about law and global governance that has been developing

over the last twenty years? The answer offered in this book is, perhaps

surprisingly, to simplify our understanding of the concept of territory in international law by questioning and exposing some core assumptions

that will otherwise continue to muddle analysis and allow for conceptual

slippages. Moreover, there are two additional reasons why any attempt to

spatialise legal orders is a vital undertaking. 

The first reason is one of theoretical demystification: without gaining a clearer purchase on the spatialities of global law and governance and the correspondingly territorial frameworks that are produced through the

118 I work this more fully in Chapter 5. 

119 Reynolds and Muggeridge (2008) 4–5, 17–18. This is also known as ‘upstreaming’

migration control to stop migrants reaching the UK in the first place. See also ‘New Government Proposals a Wrecking Ball to the Right to Claim Asylum in the UK’ (2021). 

This describes how only those refugees that come via ‘official’ routes, which is often the refugee processing in camps in Lebanon or Syria, that will be given the right to settle in the state. This is another example of upstreaming bordering practices. 
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exercise of power, most of our debates and understanding of law –

governing, capital, refugees, flow – risk resolving into a jumble of observations, a proliferation of paradoxes (state territory matters less, but state territory still matters) and sui generis cases. Understanding the spatiality of legal orders and social relations helps to make the understanding of

our reality more concrete and knowable. Without maps, and the images

they produce, and that each of us can reproduce in our imagination, we

would struggle to know, even at a basic level, our globe given it is unlikely any of us will visit every square metre. Knowing the space of the

community is key to the story that Benedict Anderson tells of how one

imagines communities.120

This is also true for international law as a discipline. Global space, or rather representations of it,121 is one of the most common images

associated with international law and this is no accident. These repre-

sentations are used on everything from conference posters, society and

institutional logos, or books, to Twitter (now ‘X’) profile pictures. The

‘globe’ (as representation, not as actual space) is helpful to some extent; it can help us know and imagine our own discipline better. Maps, while

predominantly only offering a 2-D and timeless representation of space, 

play a major role in the practice and interpretation of many areas of

international law.122 Without maps, many international lawyers would

struggle to do their jobs. Without making the spaces of the legal order

concrete, through representation, they are abstract and intangible; it is difficult to know with any certainty (but it is important not to reduce

space to that representation). Yet, our maps, mental and material, more

often than not reproduce and entrench the stato-centric concept of

territory present in international law discourse. They can also be what

contributes to the production of non-territorial and at times aspatial

analysis. What is not mapped are these other spaces. Those unmapped

spaces are, because of a lack of representation, more abstract and less

concrete. We have less ways of knowing it and being sure of

their existence. 

We must find ways of making what currently seems aterritorial and

aspatial more concrete, to spatialise, reterritorialise, and inevitably

120 Anderson (2006) at 6, 122. 


121 Massey has greatly influenced my thinking of representation as spatialisation. See Massey (2005). 

122 Brownlie (1998) at 156–61. For more on the role maps play as evidence in international law, see Worster (2018) 570. 
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perhaps find ways of representing those spaces. Otherwise, we will

continue to think in terms of the produced binaries: there is territoriality or aterritorialty, ‘territorial and de-territorial’,123 state governance or global governance, and so on. This can also be a highly politicised binary, where (state-)territory becomes a floating signifier for political and ideological positions. For example, Pistor exercises alarm about the deterri-

torialised monetary system, where the alternative, it seems, safeguarding against this, is to ‘practice monetary autarchy, an isolationist stance that is [also] not very attractive.’124 Milano noticeably understands the deterritorialised human rights system as a good thing, in contrast to Pistor’s judgement of a deterritorialised monetary system. What is at stake here

then is that these political and ideological driven arguments are too often hidden because of one side of the binary being spatially unidentifiable

and unknown.125

Moreover, where accounts are entirely aspatial (where there is no

consideration given to the spatialities of where functions go), there is

often no capacity to consider and critique the spaces of the actors

exercising these competences. International law’s concept of territory is unable to make these territories legible in the first place. This might also be referred to, as Brölmann does, a process of ‘despatialisation’.126

In such accounts, functions appear to just float free of territory; they

are spatially unbound and untethered. This is a typical understanding of

the global arena and specifically of globalisation. As Massey observes ‘the imagination of globalization [is] in terms of unbounded free space’ and

she points to the language and spatial imagining of ‘free trade’ to

evidence this.127 There is a failure, she argues, ‘to recognise the multiplicities of the spatial’ and instead of understanding globalisation as ‘a single all-embracing movement’ she advocates understanding it as ‘a making of

space(s), an active reconfiguration . . . through practices and relations of a multitude of trajectories’.128 It is only then that we can politicise all spaces and their construction, but also, through knowing the where of the exercise of functions, politicise the power exercised in relation to

these functions. 

123 Zumbansen (2011) 34. 

124 Pistor (2017) 24. 

125 For more on the politics of binaries created by spatial assumptions, see Lythgoe (2024). 

126 Brölmann (2007) at 88. 

127 Massey (2005) 83. 

128 ibid. 
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This problem is not limited to the rather fuzzy global space associated

with the shift from a territorial order of competences to a functional one. 

Much of the legal discourse about the permeability of borders also

entirely fails to conceptualise and explain the external forces working

against and in the state, specifically the nature of the legal spaces of these

‘external’ or non-state ordered forces. The thing external to the state

tends to lack detailed definition – it is just trade, capital, international, information, refugees, or technology – without seeking to conceptualise

the diverse and dynamics patterns of refugees, trade, or capital in their own right.129 It is just some institution or some process, perhaps functionally organised, that is penetrating the state’s territory but what that is, is not fully rationalised. The analysis in such descriptions fails to comprehend the spaces of capital, people, goods, services, and information

which may overlap with state space, how these spaces are produced by

specific actors, and the relationship of power to these spaces. In other

words, state territory, and the state exercise of power, dominates the

intellectual framework. In operating with a far too often-underexplored

background geography, the analysis will never be able to account for the

territories overlapping state territory in relation to the same physical

geography. Perhaps we might instead think of goods and labour as

directed and disciplined according to the laws and logic of another

territory, like the OECD’s, EU’s, or a free trade territory, each of which overlap the same physical geography as the state. 

The second reason is a critically practical one. I advocate for a drastic expansion in international lawyers’ capacity for understanding the politics of space, law, and governance and to respond to these politics

systematically. Without an accurate picture of the proverbial lie of the

land, the ability to prosecute political projects and promote alternative economic and political interests will be limited to the global elite, who are also those who encode the spatial logic of contemporary global governance. Politics and power are key to making and remaking many spaces; 

129 There are numerous studies that are undertaken outwith the discipline of international law. See for a small sample: Khalili (2020); Leyshon and Thrift (2005); Martin (1999); Easterling (2014). What tends to be missing from most of these accounts is the law that constitutes and affects activities in these spaces. Both international law and domestic law are important to these ‘external’ phenomena. However, there is an increasing number of critical voices in international law that are reflecting on the legal geography of trade and capital in particular. See The IGLP Law and Global Production Working Group (2016). 
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and territory is a key product of the exercise of power. Therefore, it is imperative that legal scholars can understand these spaces and the role of power, and especially legally sanctioned power, in constituting them. 

As Massey in particular has argued, the spatial imagination of contem-

porary discourse is one which is ‘dominantly produced’ in the global

North and it directly ‘enables the imposition of programmes of structural adjustment’ in the ‘unbounded global trading space’, or at least this is

how its space is typically conceived, of the global South.130

Fundamentally, the spatial is central to how we relate to, and make sense of, the social world. The central ordering role played by ‘the spatial

imagination . . . in the legal construction of social life’131 can never be underestimated. Where theories fail to account for the spaces of activities, they also make less concrete the systems, orders, actors, or regimes in question. This, in turn, affects the ability to comprehend or observe

these. This is a crucial reason why globalisation and global governance

often appear quite fuzzy and abstracted. Quite simply, the more accurate

the ‘map’ of global governance, the more effectively the way forward can

be charted. 

2.6

Conclusion

This chapter presented an overview of the theories adopted and offered

by international lawyers that seek to make sense of and explain the

changes to the global legal order as a result of globalisation, global

governance, and transnational (private) regulation. The analysis sought

to identify the different discursive anchors that are used and to categorise the theories narrating the transformations based on these anchors. The

first sections identified three main strands to this discourse: first came the shift to functionality, second, the relocation of competences to different actors, and third, the increasing porosity and permeability of state

borders. Inherent to each is a slightly different spatial logic that is

overlooked when the deterritorialisation or transnationalisation of law

is discussed at a general level. Yet, in problematising the assumptions

underpinning these theories, what becomes obvious is that regardless of

what is being deterritorialised, common to all is a reproduction of the

orthodox concept of territory and the orthodox spatial imaginary of

international law. 

130 Massey (2005) at 83. 

131 Haskell (‘The Spatial Dimensions of Extraterritoriality’, nd). 
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There are many limitations created by operating using an outdated

and under-critiqued legal geography. For example, it has created a binary in much of the discourse between functionality and territoriality, between state territory and global space, or between processes of globalisation and state processes. Upon deconstructing these binaries, they can be understood as having been constituted partly because of a conflation of func-

tions and spaces in analytical terms – something I have rather inelegantly called ‘conceptual lumping’. As a result of this jumble, and without

realising it, many of these accounts have tracked the shift of functions

or power without (re)spatialising them. Functionalism and territoriality

might appear in the way they are posed in the discourses explored

above as opposites. But analytically they are not. This chapter strongly

advocates taking a step back and assigning the correct analytical category to them. 

Although I concur a great deal with these theories’ broad observations

relating to the changing patterns of functions and competences, there are several issues with the current discourses on the move to functionality or the porosity of borders. These might be summarised as the absence of a

concrete respatialisation of competences and functions and of the

actors exercising them. Indeed, using the de- and reterritorialisation

explanation by Deleuze and Guattari, it becomes apparent that

reterritorialisation will never be possible where international legal theory continues to apply the orthodox concept of territory, referring only to

state spaces, and the traditional model of legal space. Attempts to make

sense of contemporary global governance are continually limited by this

act of reproduction. 

In the foregoing analysis, I have suggested framing the distribution of

power differently and in a way that more accurately reflects the exercise of power globally today. Accordingly, the changing patterns of global law and governance may be understood as follows: every competence deterritorialised from the space of one actor is reterritorialised into the space of another. At an analytical level this is much cleaner. Nor does this

explanation start with the state or prioritise state space. Moreover, it can be also help situate current developments historically rather than the

often-ahistorical account inherent to those international legal theories

which are always centred by the state. Yet, much ground must be covered

before international law can begin reconstructing and coming to terms

with this proposed account of global governance. Chapters 3 and 4 help

cover that ground ahead of Chapter 5. 
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For now, it has been demonstrated that assuming all territory is state

territory, as well as the domination of this model of legal space, limits the ability of contemporary theories to make sense of the multiplication and

heterogenisation of territories and the redistribution of competences and functions and their constitution of and exercise in non-state spaces. The model of traditional territoriality needs to be further exposed to understand its pervasiveness, as well as its distinguishing constituent features so as to identify its usage and reproduction. The following chapter offers a deep excavation of what this orthodox concept of territory is and how it constitutes the implicit geography of international law. This excavation

deconstructs the content of international law’s concept of territory, and then its application in and mediation of thinking about legal concepts

such as sovereignty. 

3

Excavating the Territory of International Law

What understanding of space was necessary for the idea of territory to

be possible? 

Stuart Elden, ‘Land, Terrain, Territory’ 1

This chapter gets to the heart of why the disciplinary imagination of

international law is predominantly only able to see deterritorialisation

without reterritorialisation. In it, I excavate the content of the orthodox concept(s) of territory.2 It scrutinises the spatial assumptions about the concept that underlies such theories about a shift from territoriality to functionalism and the decline of territory. For it is in the very way that we think about territory that forces the production of functionalism as a theory in the first place. It is also in the reproduction of a stato-centric concept, visible throughout the analysis, that precludes the recognition of non-state actor territories that could constitute international law’s ‘new’

legal geography, and which would present a different ontological under-

standing of the spaces relevant to international law and global

governance today. 

The first part of this chapter sets out how I go about deconstructing

this concept. There is no single correct way of going about this decon-

structing exercise nor even of understanding concepts themselves. The

method adopted here – thinking about concepts as constituted by differ-

ent ideas and assumptions and diagnosing these from positive law and

scholarly discourse3 – offers insights relevant to this study of understanding how territory is used in international law discourse and theory. 

1 Elden (2010) 799, 810. 

2 It would be neater to say there is one concept, but as I go on to show, there is conceptual instability in international lawyers’ and international law practised by states’ understanding of territory. These concepts are however similar in the essentials, especially the physicalised stato-centrism. 

3 I adopt here something similar to the ‘componential approach’ to concepts, that understands them as having an internal structure and that ‘they are made up of smaller elements
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Concepts are only in use so long as they are useful. Thus, territory is

thought of as being ‘replaced’ in international law by functions because the orthodox understanding of the concept is not useful to describe the

transformations taking place to global legal and political structures. This includes the rise of private actors and international organisations that

Jessup’s transnational legal theory was already diagnosing in 1957. 

To understand why the role of territory is in ‘decline’,4 it is helpful, 

I argue, to deconstruct the discipline’s understanding of territory, to

diagnose what it is about the concept that is causing perceptions of decline. 

The second part of this chapter offers an account of the standard

definition(s) of territory that will be recognisable as belonging to the

mainstream of international law.5 As is explored in this chapter, there are really multiple concepts of territory, many of which differ only margin-ally from each other. Yet, while there may be conceptual instability at the margins, there remain recognisable commonalities that allow international lawyers to say ‘look, that is a territory’ and find agreement with their colleagues. It is many of these common elements and assumptions

that contribute to the perception of a declining of territory as a central concept of international law – and at the same time, it is as a result of the slight conceptual instability that analysis of the challenges wrought by

global law and governance can become unclear.6 This part of the chapter

goes below the surface level definitions of territory and deconstructs the assumptions and qualities informing the concept of territory that rarely

make it to the conscious level of international law discourse. Using

insights from the discipline of geography, these qualities and assump-

tions can be said to include: the idea that territory is that only of states’;7

that territory is imagined in a two-dimensional, flat, jigsaw-like form; 

that the physical referents tend to be analytically prioritised over the

social; that territory tends to be imagined as homogeneous, uniform, and

contiguous space; that territory is bound by a particular technology and

representation of borders; and that territories are relatively stable and static. It is because of these assumptions, in particular that territory is the of meaning, variously referred to as properties, features or attributes’. For more on this way of understanding the internal content of a concept see Moss, Tyler, and Taylor (2007). 

4 Brölmann (2007) at 84. 

5 It is also likely a familiar concept to mainstream positivist international relations and political theory discourses, as well as to contemporary public discourse. 

6 Milano (2013) at 2. 

7 And indeed, is the property only of states in so far as doctrinal debate assume that territory is an object that may be the target of ownership. 
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domain of states alone, flat, and physicalised, that the conditions arise to think of the state as ‘above’ territory and territory as ‘subject to’ the state. 

These assumptions in turn create the conditions for assuming that

territory exists a priori, as opposed to constituted by the institution of the state itself. This stato-centricity in turn entirely prevents imagining of territories in addition to, or overlapping with, state territories. 

In the third section, I delve deeper into the signification of ‘territory’

and outline five different uses for territory in international law discourse: one, where territory is intended to refer to an object; the second, where territory is intended to refer to a subject of international law; the third, where territory is intended to refer to a framework; fourth, where territory is used as an organising logic; and fifth, where territory is under-

stood as a space proper. I then show that there is considerable potential for conceptual slippage between these different meanings in international law discourse and outline the implications of this. The final part of this chapter explores how the traditional conceptualisation of territory has

mediated our understanding of sovereignty in international law, creating

the assemblage of competences in a spatially organised centralised pat-

tern ‘within’ state territory. 

Together these assumptions about the spatial characteristic informing

the concept of territory build an imaginary and understanding of terri-

tory that produces the non- or aterritorial responses in international law and related discourses to the phenomena associated with globalisation

and global governance demonstrated in the previous chapter. These

discourses, when reproducing these orthodox ways of imagining terri-

tory, lack vital spatial insights and tools to make sense of contemporary global legal and political orders. 

3.1

Deconstructing Concepts

While it might seem a trite point, deconstructing an idea or concept is

not the same as annihilating or destroying it.8 Nevertheless, this is often the association made of deconstruction by many legal scholars, mostly it

could be said because of the destabilising quality of the deconstructing

8 Derrida (1985) at 1. The deconstruction exercise, according to many poststructuralists, will never fully end (there are also some that would dispute this is a ‘method’ – and I would agree if we were to think of a method as having precise steps and insights and reasoning protocols, because deconstruction can take many forms). In years to come I will continue to deconstruct my thinking about space. 
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move.9 One of the more common ‘deconstructing’ moves, is to decon-

struct binaries. Obviously, there is the binary between territorial / a- or non-territorial. By now this is a fairly rudimentary insight that the

deconstruction of the concept of territory might offer.10 In many ways, 

the focus in this chapter is to ‘uncover’ how the concept of territory is understood in international law discourse, such that the spaces of other

processes and actors are perceived to be aterritorial. The process of

deconstructing a concept such as territory may bring to the surface

inconsistencies already present in the discourse, as this chapter finds, 

while also being a process by which it is possible to ‘uncover’ the framing of underpinning concepts.11 This process seeks to ‘uncover the unconscious’12 and ‘make the not-seen accessible to sight’.13 Problematising

these framing ideas and assumptions underpinning territory shows just

how naturalised and physicalised the international law conceptualisation

of territory is, impacting our disiplinary response to different spatially organised orders and actors and rendering these others invisible. 

Ultimately, the task is to ‘deconstruct and make visible the ideological, implicitly accepted assumptions of our spatial categories.’14

There is also no right or wrong way to understand the anatomy of a

concept. What I mean by a concept’s anatomy, is how we understand the

ideas, assumptions, and background framing that inform our conceptual-

isation. Here I adopt a pragmatic heuristic way of explaining the anatomy of the concept of territory that helps structure the analysis and its

9 David Kennedy recalls the story of Abe Chayes bursting into his office proclaiming that given international law is not yet constructed, it is not yet time to deconstruct it. See: Kennedy (2002) 397, 426; Kennedy [1997] 545, 562. 

10 Derrida (1998) deals in detail on oppositions in western thought. This is not at all rudimentary and worth a read. 

11 According to Eagleton, ‘to ‘deconstruct’, then, is to ‘reinscribe and resituate meanings, events and objects within broader movements and structures; it is, so to speak, to reverse the imposing tapestry in order to expose in all its unglamorously disheveled tangle the threads constituting the well-heeled image it presents to the world.’ Eagleton (1986) at 80. 

See all Turner (2016). Many of the characteristics, when ‘uncovered, can, at the same time with

reflection

and

critique, 

also

help

direct

the

mind

to

look

for

alternative interpretations. 

12 Barry (2002) at 71. 

13 Derrida (1998) at 168. Sassen attempts a similar project with her effort to ‘understand aspects of territory that came to be buried, operationally and formally, with the ascen-dance of the territorial nation-state.’ Sassen (2013) at 21. 

14 van Houtum (2004) at 22. 
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insights.15 My proposal of how to think of the structure of the concept of territory is as follows: there are several ideas, characteristics, and elements that combine to configure the concept of territory. These can be

thought of as a bundle of characteristics that can be changed, altered, or potentially removed altogether. For example, the space could be seen as

uneven or as homogeneous, such that law applies uniformly across the

whole space or it could apply unevenly. Borders may be differently

practised depending on the laws and technologies in place,16 ‘bounding’

territory in different ways as a result. Each of these ideas, elements, and characteristics to greater or lesser degrees give form to how we

imagine territory. 

Given that there is whole bundle of ideas constituting the concept of

territory, they are regularly and consistently (re)applied and assumed. 

In other words, there is much about the content of the concept of

territory that can become essentialised. This makes having a shared

discourse easier in some ways. It means international lawyers do not

have to continue tracing our thoughts back to first principles just to have a simple conversation. And yet in so doing, and especially over longer

periods of time, many of these separate ideas are analytically flattened; the individual elements are no longer visible in the concept, nor the

individual practices constituting them recognisable. It is for this reason that international law as a discipline cannot make visible the application of the concept to instances of the spaces of other institutions that could also be understood as territories. As such, these other instances of

territory are unrecognisable in international law because they are not

spatially configured in the same manner as (state-)territory – or at least this is where the argument will end up by Chapter 4. For the purposes of

this chapter, the approach adopted understands a concept as structured

by many other concepts, ideas, and even values. As a result, I also

understand the concept of territory as a bundle of ideas, characteristics, and qualities, many of which I explore in turn below to excavate how the

discipline of international law, broadly, arranges this bundle. 

15 This approach is not uncontroversial for those well versed in this discourse. I will not go into detail regarding the ins and outs of classical versus prototype theory, the issues with radical atomism, or the promises of a pluralist understanding of concepts (although this is the most persuasive). The approach I adopt here is most akin to that developed by Rorty (1991). 

16 Mezzadra and Neilson (2013). Borders are themselves concepts that might be understood as a bundle of characteristics. 
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3.2

Finding Territory in International Law

The concept of territory is used every day in international law discourse and pedagogy. As has been quoted many times before ‘amazingly little

has been published about the concept of territory, although much speech, 

ink, and blood have been spilled over territorial disputes.’17 Saying that little has been published about the concept of territory, is not to say that a lot has not been written about territory, including attempts to define it, teach it, and identify it in a dispute, and writings about that dispute. Yet, upon closer inspection, even the very definition of territory is far from straightforward in legal discourse. Given territory is such a core concept of international law, that difficulty establishing a coherent definition was quite surprising. Territory is rarely defined in the positive legal regime. 

Instead, in law and in discourse about the law, the definition and concept of territory is assumed to be obvious. As a result, its intended definition must be deconstructed from discourse and context.18 What was also

noticeable from my reading, is that the concept of territory is very rarely defined in its own right without reference to concepts such as the state, sovereignty, and jurisdiction. Moreover, where there is a given definition of territory, very rarely will the text refer to the constitutive elements important to our imagining of territory.19 Thus, an inquiry that looks

beyond the surface-level definition to the conceptual level, which decon-

structs the assumptions and background knowledge that shape the con-

cept, is sorely needed. 

Finally, before making this deep dive into the content of the concept, 

I want to address a question of sources as an important methodological

consideration. Given the sheer volume of text mentioning territory in

international law discourse – incidences of its definition, and its usage in explaining other legal concepts, principles, and doctrines, and the regularity with which territory appears in positive law – it is impossible to include everything ever written about territory or account for its every

usage. This would be futile and impossible. Therefore, I use sources

17 Gottmann (1973) at ix. 

18 Jean d’Aspremont has written with great insight into the postponement of meaning in international law. See d’Aspremont (2021). The same analysis might be performed for the

‘meaning’ of territory in law and legal discourse – there is a constant deferral of meaning, often because we assume it is so obvious, so why bother. 

19 There are exceptions of course. Outside the discourse of international law, this is fairly common: see Sassen (2008); Spruyt (1994); Elden (2013); Branch (2014); Osiander (2007); Mezzadra and Neilson (2013). In international law, the most detailed accounts include: Shaw (1982); Kuijer and Werner (2017). 
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representative of both the positive legal regime in force, state practice, and the scholarly discourse about these legal regimes. My understanding

of the regime of international law is grounded in this study in the

traditional doctrine of sources: treaties, arbitration awards, case law, 

pleadings before courts and tribunals, and resolutions of international

organisations as evidence of customary international law. Each of these

either directly inform or offer use clues as to how international lawyers and states as lawmakers think about the concept of territory. 

My approach to understand how the concept of territory is understood

in scholarly discourse is informed by the major English language20

textbooks, books, chapters, and articles dealing specifically with territory, jurisdiction, and sovereignty or with territorial disputes. Textbooks are an essential part of international law pedagogy and thus provide invaluable indications of orthodox thinking and mainstream approaches. 

3.3

The Content of the Concept of Territory

The classic reference to territory, and perhaps the most obvious place to start, is the one made by Max Huber in the Island of Palmas arbitral

award. Huber observed: ‘sovereignty in relation to a portion of the

surface of the globe is the legal condition necessary for the inclusion of such portion in the territory of any particular State. Sovereignty in

relation to territory is in the present award called “territorial

sovereignty”.’21 The quote has been used widely since22 and can be seen

virtually unchanged in variations such as ‘territory . . . refers to . . . any portion of the surface of the earth.’23 Many have taken this to mean that

‘territory’ is ‘a portion of the surface of the globe’. However, perhaps this explanation does not so much offer a definition of territory, as instead

refer to how territory can be identified – that is, where sovereignty is

20 A major limitation of course, but my limited skills of translation and attempts to ‘think’

to the level required to fully understand the discourse concerning territory in any other language would render any further inquiry a disaster. It would be eminently useful to understand how territory is imagined in other languages and other legal discourses. 

I have benefited greatly from translations of Milton Santos and Henri Lefebvre for my thinking on space. This is an issue that was raised by Davies (2022). 

21 Island of Palmas Case (Netherlands, USA) (1928) Volume II Reports of International Arbitral Awards 829 (Permanent Court of Arbitration) 838. 

22 See a handful of examples: Verzijl, Heere, and Offerhaus (1968) at 263; Fassbender in Walker (2003); Akehurst (1972) 145; Jensen (2015) 275; Emmenegger (2016) 33, 31; Wong (2013). 

23 Kohen (2016) at xii. 
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exercised in relation to a portion of the globe, that portion of the globe is included in the territory of the state. This might seem a minor difference. 

But one approach reduces territory to the portion of the globe; the other helps identify a territory but does not analytically flatten it to the same extent. This is important: the reduction of territory to being the portion of the globe, not only analytically flattens the concept, but flattens our imagining of the ontological reality of territory, which, as a result, also determines the imagined physicality of territory as will be seen below. 

3.3.1

Area or Space: Two or Three Dimensions

Starting with the basics then: is territory an area or a space? Or is it both? 

What is the distinction between these two, and what are the implications

of one or the other? While seemingly insignificant, there are different

imaginings involved with and implications attached to imagining terri-

tory as area or space. While it must be admitted here that it is highly

likely that international lawyers have not always chosen one or the other term in an informed or active way, the use of one term over the other can however indicate the unconscious spatial imaginings informing the use of

either area or space. 

There is much literature that does indeed define territory as an area, as in the following examples: ‘the territory of the State . . . is an area’;24

‘[t]erritory is . . . a geographical conception relating to physical areas of the globe’;25 ‘it means any area of the earth’s surface which is the subject of sovereign rights and interests’;26 ‘the whole territory of the state, i.e. to all areas of the Earth’s landmass over which it has title’27 and ‘the concept of territory is defined by geographical areas separated by borderlines

from other areas’.28 There are three things to note about defining terri-

tory as an area. First, imagining an area arises from and creates different assumptions compared to the abovementioned ‘territory as a portion of

the earth’. A portion takes as its starting assumption that there is a whole space being apportioned, whereas an area looks at the shape in question

without implying apportionment of some larger whole.29 However, and

24 Lowe (2007) at 137. 

25 Shaw (1982) 61. 

26 O’Connell (1971) at 181. 

27 Milanovic (2014) at 2. 

28 Malanczuk (1997) at 76. 

29 Bartelsen has written extensively on how this approach to understanding of space has created the conditions for the modern practice of territoriality and nation states. An area
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second, what both ‘areas’ and ‘portions’ have in common is that they

often involve and project a two-dimensional understanding of the thing

in question. It is common in international legal discourse to imagine

territory as relating to the ‘surface’ of the earth only. A surface is usually understood as flat, as a level surface, or at the very least with only one

‘layer’ – I think here of the surface of a table, or the surface of the grass or soil (which are not strictly flat, but there is only one layer on the surface). 

The two-dimensional aspect of (state-)territory, and its implications, can also be traced in critiques invoked by those concerned by the cartographical disciplining of modern territoriality.30 The third issue to note for now, is the prominence of physical or geographical terms – ‘a geographical conception’, ‘the earth’s surface’ – in how international lawyers

understand the area in question. The physical geography is a topic

I return to again below. 

In yet other definitions, territory is a space, as in the following examples:

‘territory determines the space . . . subject to the sovereignty of a concrete state’;31 ‘[t]erritory is a portion of geographical space that coincides with the spatial extent of a government’s jurisdiction’;32 ‘[a] space in which human activity is displayed’;33 and ‘territory is politically and legally defined space’.34 ‘Areas’ and ‘spaces’ are different spatial concepts with particular implications. While an area is two-dimensional (i.e., the ‘surface area’), a space may be three- (or even four-) dimensional. More dimensions allow for depth or volume.35 The implication being that a three- or four-dimensional understanding of territory, might allow, for example, 

airspace to be included in the territory of a state, as opposed to thinking in terms of surface, which could exclude airspace – but this is not to say that all international lawyers have necessarily engaged fully with why they employ one term or another, or that they are even consistent in this regard. 

Finally, it might be observed that while an area tends to draw the

imagination only to the physical geography, spaces can be associated with more than just the physical features of the globe. We can notice there is does not carry the same connotations. An area does not imagine the same whole – the global – that a portion does. See, in particular, Bartelson (2010) and (2011). 

30 Branch (2014); Rajkovic (2018) 267; Strandsbjerg (2010). I return to cartography and mapping territory in Chapter 4. 

31 Bílková in Kuijer and Werner (2017) at 26. 

32 Gottmann (1973) at 29. 

33 Kohen (2016) at xii. 

34 Brölmann (2007) at 88. 

35 See reflections on volume in ‘Dynamic Territories (S. Elden)’ (2014). 
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the possibility, as above, to use the term to think of a more abstract

construct, that is, space as ‘political’ or ‘legal’ as well as geographical. The term space opens up different constructs to the potential of territoriality, such as two obvious examples of non-geographical spaces – cyberspace

and outer space - which would otherwise be excluded from being con-

ceptualised as territory where the concept is understood geographically

or as surface area only.36 Thus, imagining territory as a space produces a more multidimensionally applicable concept. Yet, the literature is inconsistent in this regard. There remains an obvious and dominant trend in

international law literature to physicalise the space of territory, which is examined in the following section. What all this points to, is a lack of

serious engagement with the onto-theoretical lexicon that is being

employed in the discourse and the spatial imaginings are not fully

interrogated; instead, they are taken for granted. 

3.3.2

The Role of the Physical

The second feature is the role and position of physical reality in how

international lawyers conceptualise territory. It is a feature that dominates the classical concept(s). Most definitions and references to territory cannot but mention ‘the physical parts of the globe’37 that territory is

thought to ‘include’. Here too, international lawyers have divergent

understandings, specifically of the relationship between territory and

physical geography and which parts of the physical world ‘are’ territory. 

This following analysis makes several significant observations. First, 

many international lawyers conceptualise territory as something phys-

ical; they ‘physicalise’38 territory, reducing the concept to the physical world. There is a distinction to be drawn between conceptualisations

reducing territory to the physical geography – where territory is the

physical geography – and those where territory refers to physical geog-

raphy in some way that is more abstracted, where the concept is some-

thing more than the physical geography. This distinction is subtle and

much of the literature is ambiguous on this question. It emerges most

clearly in the application of the concept of territory in a legal problem. 

36 See Shaw (2017) at 364. 

37 Shaw (1982) at 61. 

38 This phrasing might be a little awkward, but I find it helpful to think of physicalising as a process, rather than the concept actually as something physical. It also helps convey slippage in reasoning and varying and inconsistent tendencies to physicalise. 
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A second, related, observation is that many international lawyers think of territory as ‘primarily’ physical, such that land territory is ‘principal’. 

When territory is understood only as the physical geography, it obviously excludes the concept of territory from applying to the likes of cyberspace. 

Yet, this physicalising move also impacts whether the likes of airspace is understood to be part of a territory. What emerges from the discourse is

that international lawyers have very different ideas concerning land, 

water, and atmosphere, their connection to each other, and their rela-

tionship with territory. For example, some will understand territory as

just land; others as primarily land; still more as land and sea equally; and others as land, sea, and air. Why does this matter? The consequence is

that without land, for the vast majority of conceptualisations, there can be no territory. Yet it will also affect legal rights and obligations: whether we understand airspace as being part of a state’s territory or not, will

affect, for example, at what point the territorial inviolability of a state has been violated. 

This pattern of ‘assimilation’ between the concept of territory and the

referent physical geography has also been noted by Szigeti who remarks

that ‘the physical counterparts are [thereby] projected onto the abstract concept’ which as a result is ‘reified [and] treated as a fact of nature, an unquestionable given.’39 Typical examples of this physicalising reductionism are found in discussions of territory as a ‘tangible’40 or a ‘material’41 phenomenon, a ‘physical base’42 or a ‘physical foundation’.43

Territory is the land or maritime waters, seabed, subsoil, etc. A further example of the physicalising move can be found in Gottmann’s observation that ‘territory consists . . . of material components ordered within geographical space according to certain laws of nature’,44 a clear reference to territory as effectively synonymous with physical geography. 

While Gottmann acknowledges that territory is more than just a ‘purely

physical phenomenon,’45 his argument appears to presume the concept

of territory is essentially just a representation of the underlying physical reality, rather than a socially constructed abstraction that may or may not be anchored in physical facts. 

39 Szigeti (2009) 311, 314. 

40 Wallace (1986) at 81. 

41 Gottmann (1975) 29, 29. 

42 Crawford (2012) at 204. 

43 Lachs (1984) at 36. 

44 Gottmann (1975) at 29, emphasis added. 

45 ibid. 
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An understanding of how this physicalising can operate in legal

practice can be gleaned from various territorial and boundary disputes, 

where political and legal controversies concerning the delimitation of

territorial competences are routinely reformulated as ‘simple’ exercises in fact finding. For example, in the Gulf of Maine case, charged with the task of dividing up rights relating to fisheries and oil and gas exploration, the ICJ recast the whole dispute as an inquiry into the ‘natural’ configuration of the underlying ‘bathymetric’ and ‘geomorphological features’,46

observing in the process that the resolution of this type of dispute is

essentially a function of the presence or absence of a sufficiently ‘abrupt’

‘natural separation’ in the ‘geological continuity’ of the respective part of the continental shelf.47 The tendency to reduce legal disputes about the

delimitation of territorial competences to examinations of physical geog-

raphy can also be seen in the Black Sea case, where an important part of

the Court’s reasoning ultimately came down to the inspection of the

‘encroach[ments] on the natural prolongation’ of each party.48 There is a point to this rehearsal of ICJ reasoning: if territory is naturally informed, there is a strong tendency to think that territory is the physical geography. It becomes all too easy to equate the conceptual with the physical when factors like natural features so strongly determine the creation of

territory or reason a judgment that a particular space ought to be part of the territory of one state. This logic identifies particular physical geography, landmarks, coasts, rocks, or even coordinates as being the territory of one state or another. And as a consequence of this process, a

naturalising and physicalising of territory occurs: naturalising because

the natural features and physical geography start to determine where a

territory – a socially constructed territory – begins and ends; physicalising because territory comes not to be represented by the physical world, 

but the physical world becomes the territory – that is, that the coast is now the territory of Costa Rica. 

The aspiration to ground legal analysis in objective facts, is not limited to international law and the law of territorial disputes in particular. What bears noting here, however, is how bluntly ‘physicalist’ the construction 46 Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada – United States of America) Judgment (1984) ICJ Reports 246 (International Court of Justice) [45]. 

47 ibid [47]. 

48 Maritime Delimitation in the Black Sea, Romania v Ukraine, Judgment [2009] ICJ Reports 2009, p 61 (International Court of Justice) [199]. 
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of the facts in question are. There is no acknowledgement that as a

concept territory is an essentially abstract construction; that it is, furthermore, socially constructed. 

Where practice leads, scholarly discourse often follows. There are

numerous examples of this physicalising move in legal discourse. But it

is a large and sprawling discourse. Therefore, I have found it helpful to sort it into different strands of thought, depending on how the categories of physical geography (land, water, air) are prioritised and ordered. 

One strand of thinking involves conceptualisations of territory as only or primarily land – the implication being that without land there can be no

territory. One instance in which this strand is manifested is in the ‘appurtenance’ approach to (state-)territory. An appurtenance is ‘an incidental right (such as a right-of-way) attached to a principal property right and passing in possession with it’,49 making land the principal element of

territory with airspace and sea as ‘accessories’ that are incidental to it. 

This approach clearly suggests that without land, there could be no

territory. This approach is common to both scholarly discourse and legal

practice. For instance, Crawford suggests state territory is land which has

‘its appurtenances (airspace and territorial sea)’.50 Rosenne, too, adopts the term appurtenant to describe the relationship of ‘air space’ to ‘State

territory’, which is defined as ‘all the land within its frontiers, together with a belt of sea adjacent to its coast known as the territorial sea, and the airspace above its land territory and territorial sea.’51 It could be observed that an appurtenance approach is incompatible with a conceptualisation of territory that refers to physical areas of the globe without any land. The implication of the approach is that it excludes spaces without any land at 49 ‘Definition of Appurtenance’  < www.merriam-webster.com/dictionary/appurtenance > accessed 3 December 2018. The second definition given, which is how appurtenance is used in law, is also the oldest known usage of the term (from the fourteenth century). The definition in law is as follows: ‘an incidental right (such as a right-of-way) attached to a principal property right and passing in possession with it’. 

50 The full quote reads: ‘[s]tate territory and its appurtenances (airspace and territorial sea), together with the government and population within its boundaries, constitute the physical and social base for the state (emphasis added); Crawford (2012) at 204. The physical base of the state could be said to be land, airspace, and territorial sea and the social base of the state could be said to be the government and population, which can be contrasted with the approach adopted by Arendt: ‘[territory] relates not so much . . . to a piece of land as to the space between individuals in a group whose members are bound to . . . each other by all kinds of relationships, based on a common language, religion, a common history, customs, and laws’ in Arendt and McCaddon (2011) at 262–63. 

51 Rosenne (2002) at 266. 
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all from being territories, such of offshore platforms like the Principality of Sealand, but also diverging from definitions of territory that include high seas and outer space but ‘belong to no one’.52

Closely related to the appurtenance approach is the ‘primarily land’

approach. It has the same pattern of prioritising physical land and is

sometimes interchangeable. Kohen proposes that:

the concept of territory in international law primarily, although not

exclusively, refers to land, that is, any portion of the surface of the earth that is permanently above water. Subsoil is also part of territory. Land

includes watercourses (rivers, lakes, groundwater). The territory of the

State also includes maritime areas such as internal waters and the

territorial sea.53

Whereas Crawford’s approach views air and sea as appurtenances to

land, Kohen considers territory as primarily land with maritime areas

(but not rivers, lakes, etc. which are ‘land’), by implication, as secondary. 

Notably, Kohen does not consider airspace. In a similar vein, ‘land

territory’ for Simma and Müller ‘forms the core space of the territorial

state’54 and Lauterpacht observes that ‘[t]he territory of a State consists in the first place of the land within its boundaries. To this must be added . . . 

certain waters.’55 In a later paragraph, Lauterpacht refers to territorial waters as ‘appurtenant to the territory of the State’,56 suggesting that ‘in the first place’ has an appurtenant logic to it. 

Contrast these examples with Klabbers, for whom ‘[t]he notion of

territory encompasses internal waters and the territorial sea.’57 Klabbers does not appear to make a similar assumption that land is ‘primary’, nor

that appurtenances are distinguishable. In a similar vein, O’Connell

observes that ‘[i]n law territory is a much wider conception than that

of mere land. It means any area of the earth’s surface which is the subject of sovereign rights and interests.’58 Presumably, given O’Connell refers to 52 Shaw (2017) at 364. 

53 Kohen (2016) at xii. 

54 Simma and Müller in Crawford and Koskenniemi (2012) at 138, emphasis added. 

55 Lauterpacht (1955) at 172, emphasis added. 

56 ibid 173. 

57 Jan Klabbers (2017) at 76. 

58 O’Connell (1971) at 181. It should be noted that ‘any area of the earth’s surface which is the subject of sovereign rights and interests’ would probably include the continental shelf within the concept of territory. O’Connell’s text was published in 1971, before the 1973–1982 UNCLOS negotiations, and its entry into force in 1994 which gave a different meaning to sovereign rights. Yet, the continental shelf offers further illuminating
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the earth’s surface, this definition of territory, like Klabbers’, would not include airspace. Lowe refers to the state as having ‘jurisdiction’ to the

‘airspace above its territory’59 which seems to fall into the same strand as Klabbers and O’Connell, because airspace is ‘above’ the territory not part of the territory in a plain interpretation of the phrase. Later, land and airspace are also kept separate when Lowe refers to rights of passage.60

There are many definitions that do include airspace in the concept in some way. Malanczuk’s definition of territory ‘includes the air space

above the land . . . and the earth beneath it, in theory, reaching to the centre of the globe. It also includes up to twelve miles of the territorial sea adjacent to the coast.’61 Noticeably in this excerpt, land, sea, and air have equal status – they are not imagined as primary/secondary or appurtenances. It appears that Shaw’s concept is similar to Malanczuk’s with

regard to all three (water, air, and land) equally: ‘[i]t clearly includes land areas, subterranean areas, waters, rivers, lakes, the airspace above the land etc. and the territorial sea.’62 However, in a different text Shaw discussion. Whether or not the continental shelf is part of territory could even create some disagreement between international law scholars today. There are those who might say the very idea of there being a territorial sea which exists up to twelve nautical miles possibly indicates that beyond twelve nautical miles is non-territorial (Art 3 United Nations Convention on the Law of the Sea 1982 (1833 UNTS 3, UN Reg No I-31363

(Signed 10 December 1982, Entered into Force 16 November 1994)). However, we could also disaggregate water and land and Article 76 of UNCLOS does explicitly say that the

‘continental shelf . . . comprises the seabed and subsoil . . . that extend beyond its territorial sea throughout the natural prolongation of its land territory’. I will get to the remarkable issue of this being understood as ‘natural’ later in this chapter. What an

‘extension’ ‘throughout’ of the natural prolongation of the land territory means has been subject to some discussion. The wording came from the ICJ’s North Sea Continental Shelf case and has proven to be rather unhelpful – North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment 3

(International Court of Justice) [39]. See some interpretation in Pinto (2013) 215, in particular 225–26. See also Cavnar (2009); Suarez (2008) 241–42; Oude Elferink (2008). 

The general position is that the continental shelf is not part of territory but that a state has rights to it because it is connected to the land territory (above water) – which simply reinforces this point about the primacy of the physical, and, in particular, the physicality of land, to our understanding of territory. This is also the position because territory is usually understood to be where all sovereign rights are exercised, not just some as in the case of the continental shelf to which the state only has sovereign rights for the ‘purpose of exploring it and exploiting its natural resources’, Article 77 UNCLOS. 

59 Lowe (2007) at 41. 

60 ibid at 152. 

61 Malanczuk (1997) at 76. 

62 Shaw (1982) 66. 
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later states: ‘the territorial sea appertains to the territorial sovereignty of the coastal state and thus belongs to it automatically.’63 We can also note that Lowe elsewhere defines territory as ‘includ[ing] both [a state’s]

territorial sea . . . and the airspace above its land and sea territory.’64

There is sufficient evidence in the discourse of all three positions being taken – appurtenance, primary/secondary, and equal status –, often by

the same thinker, and very little to reconcile these. 

State practice and positive law is also important to consider here, not

least because this is where the definition of territory requires most clarity. 

However, state practice tends to be mixed and the concepts confused. 

There may be several reasons for this, not least that states will adopt

conceptualisations that suit their positions in a dispute. 

There are instances suggesting the concept of territory, while divisible

into identifiable separate elements of airspace, waters, and landmass, 

does not prioritise any one category. As a result, violation of any of these equates to the violation of territory. For example, Iranian officials, after shooting down a US drone in Iranian airspace said: ‘The drone was

certainly in Iranian territory by 4 miles or 7 kilometers.’65 The implication of this is that territory includes airspace because the drone was in Iranian territory by being in its airspace at the moment of it being shot down. At the same time, and in contrast, there are examples of the

concept of territory not including airspace. One such pertinent example

is the International Civil Aviation Organization (ICAO) Convention.66

According to Article 2, ‘For the purposes of this Convention the territory of a State shall be deemed to be the land areas and territorial waters

adjacent thereto under the sovereignty, suzerainty, protection or mandate of such State’ (emphasis added). The ICAO also provides that the ‘state

has complete and exclusive sovereignty over the airspace above its

territory’;67 explicitly, airspace is not territory.68 That is not to say that 63 Shaw (2017) at 422. 

64 Lowe in Evans (2003) at 336. 

65 ‘Iran Files Complaint against U.S. over Violating Its Airspace’ (2019). 

66 Convention on International Civil Aviation (ICAO Convention) 1944. 

67 ibid, Article 1. Emphasis added. 

68 This is the same understanding of the relationship between natural features and the concept of territory as in the Paris Convention of 1919: ‘Article 1. The High Contracting Parties recognise that every Power has complete and exclusive sovereignty over the air space above its territory. For the purpose of the present Convention, the territory of a State shall be understood as including the national territory, both that of the mother country and of the colonies, and the territorial waters adjacent thereto. Article 2. Each contracting State undertakes in time of peace to accord freedom of innocent passage above its territory to
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being in another state’s airspace would not violate its sovereign rights

relating to the airspace. A reading of ‘territory-as-land’, distinguishing airspace from ‘territorial’ space, but where the intrusion into airspace

would still violate a state’s legal rights pertaining to sovereignty, can be found in Pakistan’s ICJ application holding India responsible for the

shooting down of an unarmed naval aircraft in 1999. In their application, Pakistan claimed:

The wreckage of the plane was about 2 km inside Pakistan territory which

is a clear proof that when the aircraft was shot it was well within

Pakistan’s air space . . . The Indian helicopters, knowing the actual position of the shooting down of Pakistan’s aircraft, sneaked into Pakistan’s territory to pick up a few items from the debris. By this criminal act India once again violated Pakistan’s air space and territorial sovereignty, by

sending helicopters into Pakistan territory to remove parts of

the wreckage.69

A straightforward reading of this suggests that territory and airspace are not the same. For if territorial sovereignty applies to territory, and

airspace were part of territory, there would be no reason to mention

each separately.70 The wreckage itself was claimed to be found inside the the aircraft of the other contracting States, provided that the conditions laid down in the present Convention are observed. Regulations made by a contracting State as to the admission over its territory of the aircraft of the other contracting States shall be applied without distinction of nationality’ (emphasis added). Convention Relating to the Regulation of Aerial Navigation Signed at Paris, October 13, 1919. 

69 Application Instituting Proceedings, Aerial Incident of 10 August 1999, Pakistan v India (ICJ) 2. Aerial Incident Proceedings (1999) 2. Emphasis added. 

70 This can also be found in, for example: ‘This dispute arises from the destruction of an Iranian aircraft, lran Air Air-bus A-300B, flight 655, and the killing of its 290 passengers and crew by two surface-to-air missiles launched from the USS Vincennes. a guided-missile cruiser on duty with the United States Persian Gulf/Middle East Force in the lranian airspace over the lslamic Republic’s territorial waters in the Persian Gulf on 3 July 1988.’ Application Instituting Proceedings filed in the Registry of the Court on 17 May 1989 Aerial Incident of 3 July 1988 (Islamic Republic of Iran v United States of America), 4. In this case it is the territorial waters and the airspace that are distinguishable and notably it is not phrased ‘territorial airspace’. Also, in Aerial Herbicide Spraying (Ecuador v Colombia): ‘In addition, on some occasions aircrafts participating in Colombia’s fumigation operations have, without authorization, crossed into Ecuadorian airspace and sprayed within the territory of Ecuador’, Application Instituting Proceedings, filed in the Registry of the Court on 31 March 2007, para 3, 4. Here the spraying seems to land on something, that is, the territory, which is separate from the airspace which was also accused of being violated. An exception to this is Aerial Incident of 7 November 1954 (United States of America v Union of Soviet Socialist Republics), wherein the US does refer to ‘Japanese territorial air space’ repeatedly, see, e.g., at 10, in
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territory, that is, on the ground, whereas the airspace in which the aircraft was shot down was mentioned separately.71 And yet, it must be observed

that later in the application Pakistan claimed ‘India’s unprovoked and

blatant use of force against an unarmed Pakistani aircraft over Pakistani territorial airspace contravenes the basic purpose of the United

Nations’72 which muddies the conceptual distinctions made earlier. It is

unclear whether Pakistan assumed that territorial airspace is different

from territory or was just conceptually inconsistent and slipped between

two different imaginings of territory. This conceptual instability is, by now, a regularly occurring theme in international law and its discourse.73

Understanding whether the concept of territory includes air is vital in

contemporary legal analysis of, for example, the law relating to the use of drones. Already in social sciences more generally, there is much critical scholarship on drones and their contribution to the ongoing ‘contemporary entanglements of natural and technological environments’.74

Drones are fundamentally changing the modern battlefield and espion-

age, not just in terms of potential weaponry and terror on the ground

from the purveillance75 of drones, but in terms of our very episteme of

how we relate to the world around us. Yet to understand these debates

fully, it is important to comprehend that how we understand the rela-

tionship of the physical features of land and airspace affects our analysis –

especially our legal analysis. The former UN Special Rapporteur on

Counter-Terrorism and Human Rights, Ben Emmerson, questioned in

which circumstances ‘the deployment of remote targeting technology

[would] amount to a violation of the sovereignty of the State on whose

territory it is used.’76 Unfortunately it is not clear how territory is defined their
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71 Pakistan also seems to take this approach regarding US drones. According to a UN

Report, Pakistan passed a resolution clarifying ‘the process by which consent may lawfully be given in Pakistan for the deployment of another State’s military assets on its territory or in its airspace’ (emphasis added). Emmerson (2012) para 54. 

72 Aerial Incident Proceedings (n 69) 2. 

73 More on this below in Section 3.5. 

74 Vehlken (2018) 107, 110. 

75 ibid. Vehlken argues that perveillance is more successful as communicating the activities and practices of drones as opposed to surveillance because of the ‘live’, dynamic, real time and searching nature or behaviour of the drone: ‘with a set of behaviors or “instincts” 

simulating predatory birds or bats – like lurking in hideouts or perching from lookouts –

they could be enabled to autonomously “pervey” a given area for long periods’, 110. 

76 Emmerson (2012) para 4. 
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by Emmerson. Clearly, strikes would violate territorial integrity but it is unclear whether the presence of the drones in the airspace/territory equally violates territorial integrity. Perhaps the use of the preposition ‘on’ is an indication of how territory is being imagined in this particular instance; one is ‘in’ airspace, never ‘on’ it.77 There is a similar lack of clarity in a 2020 report by a UN Special Rapporteur on extrajudicial, summary, or

arbitrary executions which, in looking at the drone strike against the

Iranian major general Qassem Soleimani, found ‘that the strike and those

before it took place on the territory of a third State.’78 Further hints that it is the strike taking place on or in territory, as opposed to the presence of armed drones in the airspace, that is key for the purposes of international law79 as is evident in the following discussion:

It is understood that IHL may be applied to an act rather than spatially. 

Nevertheless, when the “first strike” theory is operationalized, its result may be the existence of an IAC limited to the vehicle in which General

Soleimani was travelling and inevitably the asphalt within its immediate

proximity. But as limited as these are spatially, they nevertheless are

located on Iraq’s sovereign territory.80

What is notable is the separate mention of asphalt. This seems to be

important to the reasoning. Territory has an ambivalent air in much of

this discourse. Is it the output of the strike, that is, the consequence that takes place on the landmass, that violates the territorial integrity of a state, or is it the presence of drones in the airspace that violates this right? 

Depending on the conception of territory adopted, the position will

change. Applying the ICAO Convention, it would appear the former

77 The role of prepositions in spatialising international law has never been explored until this point. They are key in diagnosing the ‘where’ international law is imagined as existing in and as. The role of prepositions has been explored in other disciplines. According to Gorji, ‘spatial imagining is registered in the deep grammar of [] writing in and through prepositions—those small, often overlooked words like “by,” “at,” “where,” “to” and

“from” that tend to be used to anchor or locate the speaker in space and place, and to register how spaces are encountered and experienced’. Gorji (2019) 9, 10. Prepositions in law are important, as this little reflection on ‘no smoking in these premises’ shows: Wordsworth (2008) 62. Prepositions are also important for understanding the temporality of spaces, on which see Kranjec and others (2010) 111. 

78 Callamard (2020). 

79 While this might appear insignificant, it may one day happen that time and space are split to such as extent that it becomes much more necessary to understand when and where the violation of territorial integrity or a ‘first strike’ occurs, or that an event/incident takes place entirely in airspace and does not impact land territory at all. 

80 Callamard (2020) para 28. 
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would be the correct position to take, whereas Iran’s reasoning above

follows the latter logic. 

Turning from the air to the sea, the role of the physical in determining

the content of the concept of territory is equally as prevalent. We can

point here to two examples: the first relates to the idea of whether ‘low-tide elevations’ can be ‘appropriated’ and thus form part of the ‘land

territory’, and the second is the idea of land territory determining the

rights of coastal states. First, the very idea that only land territory can be appropriated relies on a physicalist notion of territory – that there is an ability to occupy, physically in a way that sustains life continually, the physical rocks that may be in question. This was the finding of the

Arbitral Tribunal in the South China Sea Award.81 The dominance of

the physical reality in determining the concept of land territory is plain to see. The territorial sea, that contains these submerged landmasses, may

also be included in many conceptions of territory, but it is only included because of the land territory in the first place. It recentres the importance of land territory to the definition of territory. Without land territory, there can be no territorial sea (which is conceived of as somehow less

physical and thus less capable of appropriation in the specific way

imagined – of course many ‘resources’, as they are often referred to, of

the sea can be and are appropriated but there is a very particular idea

about what appropriation is in a way that sustains life for the idea of

territoriality in this discourse). Second, that it is land territory that determines rights in the sea, and indeed the territorial sea, points to the idea that land territory is ‘primary’ in the conceptual ordering. The

territorial sea is appurtenant to land territory. It is sown into the very fabric of this regime. As a result, UNCLOS Annex VII Tribunals may

have no option but to find they lack jurisdiction ‘in cases where sover-

eignty over the land territory fronting a coast is disputed’82 or where the 81 Award, In the Matter of the South China Sea Arbitration, The Republic of the Philippines and the People’s Republic of China [2016]. Here the Tribunal found: ‘low-tide elevations, as distinct from land territory, cannot be appropriated. As the Tribunal has now found, Mischief Reef is a low-tide elevation; it follows from this that it is incapable of appropriation, by occupation or otherwise’ (para 1040). See also para 309. 

82 In the Matter of the Chagos Marine Protected Area Arbitration between the Republic of Mauritius and The United Kingdom of Great Britain and Northern Ireland, Award (Annex VII Arbitral Tribunal, UNCLOS) [203]. This was also a key part of the dispute between the parties in Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait, Ukraine and the Russian Federation [2020] Annex VII Arbitral Tribunal, PCA Case No. 2017-06. In this Award, the Tribunal upheld Russia’s objection

‘that the Arbitral Tribunal has no jurisdiction over Ukraine’s claims, to the extent that a
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land territory is framed as the ‘core’ of the dispute, with the sea terri-tory83 being of a second order importance. 

**

There are two takeaways from this discussion on the dominance of

the physical geography to the concept of territory. First, concerns the

categories of physical geography constituting the imagining of terri-

tory: landmass, which is always, and must be, present; water, which is

often present in the concept but with differing relations to land; and

airspace, which is present in some conceptualisations of territory and

not in others. Second, is the ordering and underlying logic concern-

ing how the different features relate to each other – as appurten-

ances, as primary/secondary, or as equal. The different ordering is

important: one arrangement may assume territory is physical and

related to the surface of the earth, whereas another would broaden

the spatial application of international legal rules to more than just

the physical surface of the earth. Underlying values may play a role

in determining the ordering. Where the concept of territory includes

the column of air ‘above’ land territory, this may arise out of

necessity in order to maintain and protect the ‘primary’ territory of

landmass. This reprioritises and recentres land in the conceptualisa-

tion. And while the appurtenance approach seems to adopt a broadly

similar logic to the primary/secondary approach, the conception of

territory is more physicalised and naturalised in its underlying

reasoning. Understanding territory as primarily land, although not

excluding water and/or airspace, tends to prioritise the landmasses of

ruling of the Arbitral Tribunal on the merits of Ukraine’s claims necessarily requires it to decide, directly or implicitly, on the sovereignty of either Party over Crimea’ (para 492). 

83 This arguably also points to the idea that land territory is the core of territory if it is the core of the territorial dispute. This is certainly the implications of Russia’s argument in Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait, Ukraine and the Russian Federation (n 82). Especially in this discussion of ‘sovereignty’:

‘The Russian Federation points out that Ukraine has sought declarations that the Russian Federation “is violating Ukraine’s sovereignty and sovereign rights” and “has interfered with Ukraine’s sovereignty” on the basis that Ukraine is the coastal State in Crimea and has also sought to “vindicate Ukraine’s national sovereignty.” Accordingly, in the Russian Federation’s view, the question of who is sovereign over the land territory is again central’

(para 134). 
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physical geography. While the distinction appears subtle, the under-

lying logic of the appurtenance approach shows naturalised

reasoning concerning the relationship between land, sea, and air; 

natural appurtenances or prolongation, as in the example of the

continental shelf, sees ‘scientific’ reasoning and physical reality dom-

inating the conceptualisation of territory. Science and fact are

deemed, in the eyes of the court or tribunal, or during negotiations

of treaties, in relation to for example UNCLOS, to be naturally

occurring – there is supposedly nothing anyone can do about this –

and where this informs the concept of territory, the concept too is

naturalised and physicalised. 

What hopefully is emerging is a story that different spatial imagin-

aries inform the diverse approaches to conceptualising territory. 

Common to these approaches is the dominance of physical

geography which often dictates the practice of the concept of terri-

tory. The physicalising of the concept arises when there is a strong

association of territory with physical geography. This excludes non-

geographical spaces, such as, cyberspace. The hegemonic nature of

this assumption permits international lawyers to lose sight of any-

thing but the physical geography. This is especially true where air-

space is excluded, as it tends to demonstrate that there is an

underlying two-dimensional, surface-level, physical understanding

of territory. The appurtenance approach may even be based on

another very particular assumption; it seems to be guided by a

‘naturalising’ impulse, as I now explore. 

3.3.3

Naturalising Territory

There are two ways that the concept of territory can be understood as

naturalised in international law discourse. The first is related to the

underlying natural physical geography, as previewed above, and the

second is naturalisation as an organising idea. I look first at the idea of the natural that is closely related to the physicalising move: the natural physical geography. The adoption of the appurtenances approach is

contingent on a particular understanding of the relationship between

the concept of territory and the physical world; that relationship is often quite simply a flattening of the conceptual into the natural – territory is the physical world. It is possible to see this reasoning most clearly in

several ICJ cases. For example, the ICJ considers ‘territorial waters as [an]
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appurtenant to the land territory.’84 The same goes for the sea: it is an appurtenance of the continental shelf to coastal states85 – a fact supposedly existing ‘inherently’ because the appurtenance in question was a

‘natural prolongation of the land mass’.86 The Court determined in

El Salvador’s and Honduras’ territorial dispute that: ‘as always, the

entitlement to these rights [to the seas and seabed and subsoil off a coast]

depends upon and reflects the territorial position of the coast to which

the rights are appurtenant.’87

The ‘natural prolongation’ reasoning prompts an important reflection:

do international lawyers consider territory to be naturally or socially

constructed? At the very least, territory, even if recognised by many

scholars as created by law, is often naturally informed. What I mean by

this is that the reasoning which determines whether a delimitation is

correct or fair, is informed by naturally occurring physical geography. 

This, in turn, offers an insight into the disciplinary understanding of

territory: the natural prolongation and ‘facts of the geography’ reasoning verbalises assumptions made about territory pertaining to it actually

being a natural feature, with ‘natural extensions’. In the North Sea

Continental Shelf Cases, the Court stated that:

the rights of the coastal State in respect of the area of continental shelf that constitutes a natural prolongation of its land territory into and under the sea exist ipso facto and ab initio, by virtue of its sovereignty over the land, and as an extension of it in an exercise of sovereign rights for the purpose of exploring the seabed and exploiting its natural resources. In short, there is here an inherent right.88

Note here how the inherent quality of the right stems from this natural

prolongation, tying legal rights very closely to natural features and facts; the rights are resulting from these natural features; the natural features 84 Fisheries Case (United Kingdom v Norway), Judgment, 116 (International Court of Justice) [128]. 

85 North Sea Continental Shelf Cases (n 58) paras 95 and 96. See also claims re the appurtenances of ‘Middle Rocks and South Ledge’ in Case Concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), Judgment [2008] ICJ Reports 2008 12 (International Court of Justice) [31, 171, 285]. See also Land, Island and Maritime Frontier Dispute (El Salvador v Honduras: Nicaragua intervening), Judgment [1992] ICJ Reports 1992 351 (International Court of Justice) [81, 88, 256, 333, 346, 347, 420]. 

86 North Sea Continental Shelf Cases (n 58) para 19. Emphasis added. 

87 El Salvador v Honduras (n 85) para 420. 

88 North Sea Continental Shelf Cases (n 58) para 19. 
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determine the legal rights. It flattens the legal into the natural. Also note that it is by virtue of sovereignty over land that this arises, which also implies that the justification is due to the natural features of the physical geography. This ‘natural prolongation’ thinking also underlies Article

76 of UNCLOS which provides that ‘[t]he continental shelf of a coastal

State comprises the seabed and subsoil of the submarine areas that

extend . . . throughout the natural prolongation of its land territory.’89

More generally than just natural prolongation, the ‘facts of geography’

are given a major role in international legal reasoning. In the Gulf of

Maine case, the ICJ recalled ‘that the facts of geography are not the

product of human action amenable to positive or negative judgment, 

but the result of natural phenomena, so that they can only be taken as

they are’,90 which not only offers an ahistorical account of the physical facts,91 but these physical facts heavily influenced what the Court

imagined it could determine in the delimitation of territories.92 Indeed, the Court found this delimitation tricky because ‘[t]he situation in the

present case as regards the sea-bed of the delimitation area is therefore different from the situation that may prevail in areas where a natural

89 UNCLOS 1982. See discussion of this in n 58. 

90 Gulf of Maine (n 46) para 37. Emphasis added. 

91 The very idea of the ‘facts of geography’ assumes geography does not change, unless through human intervention such as the creation of false islands (in the South China Sea). Yet geography does change, both because of naturally occurring reasons (volcanic eruptions, earthquakes, erosion (some of which may also be human induced)) and as a result of anthropocentric developments (climate change). The ICJ assumes that were it naturally informed, it is acceptable to base the decision settling the territory on these facts. Increasingly however, it is becoming more and more well known that facts of natural geography have already been altered by humans. This is indeed the idea behind the Anthropocene ‘the proposed new geological unit that says that humans are altering the planet, including long-term geological processes, at an increasing rate, and that we have already changed the Earth system sufficient to produce a distinct stratigraphic signature in sediments and ice’, Gordon (2021) at 232. The questions may then become for the Court to assess whether humans have indeed changed the physical world in the particular instance before them and what instances of human involvement are problematic for the dispute. 

92 The Court said: ‘the Parties have repeatedly charged each other with trying to refashion nature or geography in the case of this or that feature of the area. It is not possible to accept the US claim that the south-westward protrusion of the Nova Scotian peninsula from the Chignectou isthmus is an anomaly, a geographical distortion to be treated as such, and to be considered an irregular derogation from the general south-south-west/

north-north-east trend of the eastern seaboard of the North American Continent. It is likewise not possible to accept Canada’s claim that the existence of so substantial a peninsula as Cape Cod may be ignored because it forms a salient on the Massachusetts coast on the western side of the Gulf of Maine.’ Gulf of Maine (n 46) para 37. 
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separation does exist.’93 The presence of a natural separation would

presumably determine the territorial delimitation. The word ‘natural’

for reasoning is used time and time again. For example, it also used to

determine whether the proposed maritime boundary in the Black Sea

case cut off entitlements to the continental shelf and EEZ of Romania

and Ukraine.94 Also, in determining the maritime delimitation in Costa

Rica v Nicaragua, the ICJ indicated that ‘the length of the relevant coasts should preferably be measured on the basis of their natural

configuration.’95

Allowing the facts of geography to speak for themselves, not only

unduly elevates the natural or physical world, naturalising the concept

of territory through reliance on the physical geography as determinant, 

but it is also through this naturalising of the physical geography, that the Court allows itself to think of its role as a technical and scientific one. 

On the one hand, it is reassuring that the Court has not gone down a

‘Blut und Boden’ (blood and soil) avenue in its reasoning over territorial disputes – thinking that some people or peoples naturally belong to a

particular landscape. That approach has been roundly discredited. And

yet, the decision to go down a technical and scientific route, to avoid

judgement on political situations, is a political and ideological move. This is something Gathii has also addressed: he argued in relation to the Case Concerning Kasikili/Sedudu Island that the Court placed ‘more probative

value on physical, geographic, scientific and economic evidence at the

expense of evidence of the use and occupation of the disputed island by

the Masubia, an African community, over the disputed island.’96 We see

the appearance of the natural world determining legal reasoning in this

case too. For example, the court found it could not ‘rely on one single

criterion in order to identify the main channel of the Chobe around

Kasikili/Sedudu Island, because the natural features of a river may vary

markedly along its course and from one case to another’97 and that after

looking at maps and photographs was ‘unable to conclude that, from its

93 Gulf of Maine (n 46) para 47. Emphasis added. 

94 Black Sea Delimitation (n 48) para 199. 

95 Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua) and Land Boundary in the Northern Part of Isla Portillos (Costa Rica v Nicaragua), Judgment [2018] ICJ Reports 2018, p 139 (International Court of Justice) [114]. 

96 Gathii (2002) 581, 582. 

97 Case Concerning Kasikili/Sedudu Island (Botswana/Namibia), Judgment [1999] ICJ

Reports 1999, p 1045 (International Court of Justice) [30]. 
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bed configuration, the southern channel constitutes the principal and

natural prolongation of the course of the Chobe before the bifurcation.’98

It has made me wonder what the Court is doing taking it upon itself to

determine what is natural or not, and why this even matters, if not, firstly, because the physical geography is a major determinant of what a territory is and secondly, that this in some way should determine the outcome of a

legal and political dispute. Allowing the physical geography to play such a role also allows the pretension that practices by non-western-recognised political institutions and technologies are not being overlooked, as Gathii highlights.99 The landscape was ‘empty’ of authority, empty other

than the natural geography which imperial powers then interpreted

(badly in this case it seems – they did not have the right ‘knowledge’ of the channel’)100 and it was this interpretation of the physical that dominated the determination of the dispute before the ICJ. Thus, territory

was treated by the Court ‘as an inert geographical space over which

transactions between Europeans take place without regard to the pres-

ence of non-European peoples’,101 but in so doing the Court continued

treating the contemporary situation also as inert physical geography that had a more or less accurate story to tell them about territory compared to the colonisers’ interpretation – and still ignoring the practices of

the Masubia. 

The second naturalising of the concept of territory that takes place, is

the idea that territory is the natural starting point of analysis and the natural end point of processes such as decolonisation. A good example of

the former is the idea that EU ‘territory’ is supra-state and local government space is sub-state. I addressed some of this thinking in the previous chapter, but here I want to draw attention to the fact that implicitly it is the space of the state that is the referent point. It is commonplace to

think of regional, supranational and global orders as existing or operating

‘above the state’ – and local governments, provinces, and cities as existing or operating ‘below the state’ or at the ‘sub-state’. Fischer-Lescano and Teubner speak of ‘relatively autonomous national legal orders’ being

‘overlain’ by the sectoral fragmentation102 – that is, these global legal 98 ibid [39]. 

99 Gathii (2002) 584. 

100 Case Concerning Kasikili/Sedudu Island (Botswana/Namibia), Judgment (n 97) para 43; See also Gathii’s discussion on this Gathii (2002) 593–95. 

101 Gathii (2002) 613. 

102 Fischer-Lescano and Teubner (2004) 1008–9. 
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functionalist orders, they suggest, lie atop state territory. And Nijman

observes ‘[t]he growing practice of intercity agreements seems to fit a

broader practice of sub-state actors concluding transnational agree-

ments’.103 Important to note however, is that these legal orders are always understood in relation to state space. Such spatially hierarchical informed analysis always starts and ends with state territory. Storr provides

examples of the latter with her work examining ‘the normalisation of

the territorial sovereign state as the endpoint of decolonisation’ and how this has ‘entrenched Eurocentric constructions of territory as a ‘natural’

human, and thus universal, mode of relation with earth.’104 This is a

process that has allowed for the commodification, ‘objectification and

domination’105 of the physical world. 

These naturalising tendencies in legal thought is partly what has

contributed to the domination of state territory as the implicit geography of international law. Thinking territory is the physical world is, as Storr similarly argues, what has allowed territory to become a ‘natural rather

than legal fact’106 and produces the dearth of scholarship in international law examining territory as a concept in and of itself, without quick

descent into the murky overlapping concepts of sovereignty, statehood, 

and jurisdiction. 

This second naturalising move is also then related to the tendency to

physicalise the concept of territory explored above, that is, to reduce the construct of territory to the respective physical geography, as it is only a short step away from understanding territory as an objective feature of

the natural world. For one of the implications of the physicalising move

is to create the impression that territory constitutes a feature of the

‘natural world’, such that they ‘exist[] in nature; not made or caused by humans.’107 This in turn enables the presentation of the concept of

territory in a way that obscures its artificial character.108 Moreover, 

these two naturalising moves can be thought of as related. If territory is thought to simply be there – because it is the physical natural world – it 103 Nijman (2016) at 228. 

104 Storr (2022) at 22. 

105 ibid at 3. 

106 ibid at 4. 

107 ‘Natural’ in Oxford Learner’s Dictionary. 

108 I understand the concept of artificiality here in the same way as Unger does in the following passage: ‘[m]odern social thought was born proclaiming that society is made and unmade, that it is a human artefact rather than the expression of an underlying natural order.’ Unger (1987) at 1. 
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can lead to the assumption that it is impartial as well as natural to order international law upon territory because states are territorial actors and territory is a physical fact. This has not only resulted in the idea that ‘the state has come to be viewed almost geographically or spatially’109 but is has created ‘an understanding of [international law as] divided into

territorially organized states.’110 Territory is ultimately a social construct, but this is obscured. Space is socially produced. Territory is space, and yet much of the legal discourse is underpinned by assumptions pertaining to

the naturalisation of territory. 

3.3.4

Homogeneous and Contiguous Space

These physicalising and naturalising tendencies produce the idea in

international law discourse that the concept of territory is de facto

constructed as a spatially exclusive legal regime, in the sense that its

operation is essentially presumed to preclude the possibility of overlap-

ping territories; such there cannot simultaneously exist more than one

territory with regard to any given piece of physical geography. The legal order created by the assemblage of these spatially configured legal

regimes can be analogised to a one-level-deep (flat) structure lacking

any ‘vertical’ dimension. That one level at which the concept of territory is understood as existing, is only at the level of the state. While so much of contemporary international law discourse examines the multiple

interpenetrating legal orders and institutions that exist in addition to

(or ‘atop’) the state, these spaces are invisible to international law’s

cartographically disciplined gaze.111 What I mean by this, and what this

109 Walker (1984) 529, 534. 

110 Helmig and Kessler (2007) 240. 

111 The mapping of state space has encoded rather than decoded the world for international lawyers. As a result, cartography has overdetermined the territorial state within our discipline and essentialised the idea of political geography. Cartographic depictions of territory result in and create the understanding of territory as flat, homogeneous, and uniform space; projecting and shaping the image of territory as a container for state, sovereignty, and jurisdiction. Cartography transformed the relationship between the state and territory (this might be called the ‘cartographisation of sovereign jurisdiction’

(see Kritsiotis (2009) 21, 547). The cartographic gaze has over-determined how international lawyers imagine the world, conceive of the concept of territory and consequently what territories are visible and relevant to international law. The very design of cartographic maps contributes to the flattening of territory identified above. Most maps illustrate state space as a flat space (indeed, most only depict state space in this dimension). This cartographical imagination of space has disciplined the legal
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gaze is disciplined to see, as the default assumption seems to be that any particular physical geography can be subsumed only within one homogeneous territorial regime and there cannot be more than one subject of

international law exercising ‘territorial’ control in regard to it. This

speaks to Anderson’s observation that ‘[i]n the modern conception, state

sovereignty is fully, flatly and evenly operative over each square centi-

meter of legally demarcated territory’112 and to Pistor’s reach for monetary sovereignty as an alternative to the ‘flat’ territorial sovereignty. 

In this section, picking up on many of the definitions given above

(specifically Shaw and Crawford’s observations that in respect of physical geography there is only one territorial regime (state territory, terra

nullius, or res communis)113 and on the natural prolongation and ‘phys-

ical features’ of territory), I do the following: demonstrate that the

flattening and physicalising moves rely on spatial characteristics such

as homogeneity/uniformity (and their constitutive opposites, striated

puzzle-like pieces) and contiguity; review the enabling assumptions

behind each move; and detail their implications for the international

legal imagination, namely, that flattening utterly prevents the idea of

overlapping territories into which functions deterritorialised from state space are reterritorialised into. 

First, there is the tendency to present the arrangement of the legal

space of international law as an assemblage of adjacent but never over-

lapping territories parcelled out on a horizontal plane. That classic

‘portions of the globe’ definition is a prime example. Territories in this imagination of territory. Consequently, territory exists only on a single plane in legal discourse. Fundamentally, because of this cartographic gaze, the exercise of political authority is directed to, and connected to, the physical geography thought to be

‘occupied’ by states, which are cartographically represented to the exclusion of other political structures. States are assumed to not just ‘look like’ the depictions on maps but to actually be, or exist, in reality as represented. Maps have produced the assumed synchronicity of the spaces of territory, jurisdiction, and sovereignty. In other words, territory and the territoriality of international law are based on a presumption of spatial divisions corresponding to the traditional cartographic representation of states, with jurisdiction and sovereignty synchronised over the same space. This synchronicity makes invisible the activities of states that are exercised outside their territory. There are many already who have written on the cartographic gaze of international law, in particular see: Rajkovic (2018); Jones (2016) 307; Worster [2017]; Hill (2021) 15. There is similar work in international relations. See Strandsbjerg (2010); Branch (2014). 

112 Anderson (2006) at 19. 

113 This is a major contributor to the inability to account for the relocation of sovereignty into the functional regimes sharing the same physical geography as states or res communis. 
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understanding are ‘parceled out over a horizontal plane’.114 It bears

mentioning that this imaginary occurs in addition to, or perhaps even

despite, the many doctrinal definitions of territory which include not

only the ‘surface’ elements of the respective physical geography – land, 

territorial sea, internal waters – but also the ‘above’ and ‘below’ physical geography: the subsoil, the column of airspace, and the entirety of the

water mass within the state’s borders. 

An example of the spatial imaginary that I am referring to can be seen

in the following passage: ‘[p]aradigmatically, territory, people and gov-

ernment coincide in the state to produce international law’s map of the

world as a jigsaw puzzle of solid colour pieces fitting neatly together.’115

The metaphor of the jigsaw puzzle here evokes the same motif that Hurd, 

from a slightly different angle, summarises as the idea that ‘the laws and practices of state sovereignty’ in international law consistently induce an image of ‘the map that delineate[s] physical territory into separate

countries.’116 A similar sensibility is implicitly present in the following from Schwarzenberger:

Sovereign States have apportioned among themselves practically all land

areas of the world, together with the maritime belt bordering on their

coastal territories. With the exceptions of portions of Antarctica and

bodies in outer-space, scarcely any land territory remains that is free form the jurisdiction of an international person.117

Note how Schwarzenberger refers to land areas of the world all being

apportioned between states, with the result that ‘over’ each given piece of

‘land’ territory there now exists the jurisdiction of one – and only one –

international person. 

With examples abound, a final largely analogous impression is left by

Khan’s discussion of ‘Spaces beyond State Territory’, a rubric which he

constructs as comprising only the High Sea, the Antarctic, and the

‘Outer-Space, including the moon and other celestial bodies’. The rest

of the globe in this presentation, in the meantime, is understood to have been ‘(re-)distributed . . . without . . . leaving any blank spots of stateless domain on the world map.’118

114 Larkins (2010) at 6. 

115 Knop in Crawford and Koskenniemi (2012) at 95. 

116 Hurd (2014) at 8. Conceptualising territory as something physical is thus absolutely key to this geographical imaginary. 

117 Schwarzenberger and Brown (1976) at 96. 

118 Khan (2012) at 247. 
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Homogeneity: In the eyes of international law, for many purposes, a

state’s territory has the characteristic of homogeneous and uniform

space. The space is uniformly the same; all state spaces are internally

homogeneous in the sense that for most purposes, the space all ‘belongs’

to the state. There are no ‘not central or peripheral locations. All locations are equally situated’119 and understood as state territory. In other words, the container of the state (its territory) is ‘filled with’ homogeneous and uniform space. This is how international law predominantly

‘sees’ territory. For example, Article 29 of the VCLT provides that ‘[u]-

nless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in respect of its entire

territory’.120 Territory is treated as homogeneous in this case: the treaty binds uniformly over all state space as the norm. 

Much of the law on the use of force, as another example, is based on

homogeneous assumptions of state territory. Thus, any incursion into

state territory, whether it be in a city, a rural area, its internal waters, an industrial zone, a nuclear power plant, a farm, a nature reserve, at the

centre or at the periphery, could violate a state’s territorial integrity and also the law prohibiting the resort to armed force.121 The implication of this assumed homogeneity is, as others have highlighted, that the law on

the use of force is structurally unable to make sense of ‘a distributed

network on loosely articulated groups supposedly operating in over 40

countries, a network of networks;’122 the spaces of network do not map

on to the understanding of homogeneous state space. Consequently, 

Afghanistan (as a whole) was identified and substituted for Al-Qaeda

so it could be the object of the military campaign and occupation. This

was visible in the political discourse taking place in America at the time:

‘The terrorists . . . need a territorial base of sovereign protection . . . If bin Laden was behind this, then Afghanistan is our enemy. Any country that

119 Sheppard (2003) at 103. 

120 Vienna Convention on the Law of Treaties 1969 (1155 UNTS 331), emphasis added. 

121 On the face of it, it could appear like the ICJ would distinguish between spaces near the border or spaces in the centre. This could arise as a result of its finding in the Nicaragua case concerning when states are ‘merely’ sending armed forces across a border or a ‘mere frontier incident’. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) Judgment (Merits) [1986] ICJ Reports 1986 14 (International Court of Justice) [195]. Yet, this would still be a violation of a state’s right to ‘territorial integrity’. What this finding actually does is qualify the ‘scale and effect’ (para 195) of an armed attack, that in turn would then legitimate the use of self-defence. 

122 Gregory (2004) at 49–56. 
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harbors and protects him is our enemy. We must carry their war to

them.’123 Al-Qaeda’s ‘network of networks’124 is spatially at odds with

how the law in this field operates and how military strategy is, as a result, enacted: ‘[i]ndeed, the recent events in Afghanistan and Iraq have shown

how it became easier for the US to fight a territorially identifiable foe rather than the Al-Qaeda “network of networks.”’125

Contiguity and Continuity: Another quality present in international

law’s spatial imaginary is the idea that territory is a ‘space structured by principles of contiguity and continuity’.126 The qualities of contiguity and continuity are related to homogeneity and uniformity but are not necessarily implied by them. By contiguity and continuity, I refer to the idea that physical space is divided into territories that are ‘contiguous and

nonoverlapping areas, each identified with a sovereign state.’127 The ICJ

observed the two meanings of contiguity in international law:

Contiguity describes a territory that is all of one piece, in which all parts of the territory are connected to one another and contained within a single, continuous boundary line. The term can also be used to describe the

relationship between two or more territories; territories are contiguous if they directly border or touch one another.128

The contiguity of territory, it could be said, is more of an ideal practice, honoured in its breach just as much as in its observance, because

international law is peppered by different practices. Contiguity is present in the work of boundary delimitation as a guide to the allocation of

territory between states but it is also the basis of state claims:129 ‘[l]and is claimed because it is contiguous with territory already controlled or

because some physical connectivity is perceived to exist.’130 Contiguity

is not sufficient to give title (‘the title of contiguity, understood as a basis of territorial sovereignty, has no foundation in international law’131), but 123 Krauthammer (2001). 

124 Elden (2006) 57. 

125 ibid. 

126 Michel Lussault, L’Homme Spatial (éditions du Seuil 2007) as cited in Painter (2010) 1090, 1102. 

127 McCarthy (2007). 

128 Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v Bahrain) Merits [2001] ICJ Reports 2001, p 40 (International Court of Justice) [100, 170]. 

129 Van Dyke (2007) 157, 193. 

130 Burghardt (1973) 225, 235. 

131 Island of Palmas Case (n 21) para 869. 
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is usually evidentiary or an underlying motive: ‘it will never be decisive in resolving a dispute, but it is certainly not irrelevant.’132 There may be other factors, such as a continual presence of a particular ethnicity or

nationality, that would make it ‘unjust’ to ‘assign’ physical geography to one state over another on the basis of contiguity to the rest of that state’s territory alone. But where contiguity is not applied, there needs to be a good reason, which in turn entrenches the characteristic of contiguity as the norm into the content of the concept territory. 

The quality of contiguity of territory is also realised in the concepts of appendage or appurtenance. The very idea that something appends to the

rest of a state’s territory for reasons of it being contiguous to the state’s territory, such as the continental shelf, continues following this ideal of contiguity. For example, in Eritrea Yemen Arbitration the Tribunal

determined: ‘there is some presumption that any islands off one of the

coasts may be thought to belong by appurtenance to that coast unless the

state on the opposite coast has been able to demonstrate a clearly better title.’133 Huber also assumed the ideal of contiguity, when he observed:

‘[a]s regards groups of islands, it is possible that a group may under

certain circumstances be regarded as in law a unit, and that the fate of the principal part may involve the rest.’134 In the Fonseca Case, ‘Meanguerita

[being] an appendage’ to Meanguera meant that El Salvador succeeded to

Spanish sovereignty over it.135 Indeed, ‘the small size of Meanguerita, its contiguity to the larger island, and the fact that is it uninhabited, allow its characterisation as a “dependency” of Meanguera’.136 Contiguity is

clearly preferred as a rule when it comes to islands; they are usually

allocated or assigned to the territory of the nearest state. Contiguity is also implicit in the justification for the allocation of sovereign rights over the continental shelf, exclusive economic zones (EEZ)137 and territorial

132 Van Dyke (2007) 193. 

133 Award of the Arbitral Tribunal in the First Stage of the Proceedings between Eritrea and Yemen (Territorial Sovereignty and Scope of the Dispute), Eritrea and Yemen Award

[1998] Permanent Court of Arbitration (PCA) 1996-04, 1 Vol XXII pp 209–332

17 [458]. 

134 Island of Palmas Case (n 21) para 855. 

135 El Salvador v Honduras (n 85) para 368. 

136 ibid para 356. 

137 It should be noticed that others have said ‘there is no trace of the criteria of contiguity or natural prolongation in the EEZ concept’; see Barbara Kwiatkowska, ‘Judge Shigeru Oda’s Opinions in Law-of-the-Sea Cases: Equitable Maritime Boundary Delimitation’

[1993] German Yearbook of International Law 225, 235. 
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sea in the law of the sea138 (note that there is a ‘Contiguous Zone’ within twenty-four nautical miles from baselines where a state may exercise

control).139 The evidentiary weight of contiguity is present in the work of various arbitral tribunals and courts determining the rationale for the

continental shelf or boundary delimitations.140

However, as Shaw notes, giving the example of Pakistan prior to 1971:

‘there is no requirement in international law for state territory to be

geographically indivisible and contiguous.’141 And as much of the colo-

nial practices shows, contiguity can be dispensed with. For example, in

1899, Gardiner argued in defence of acquiring non-contiguous territory

by conquest, treaty, or discovery: ‘the situs of the territory is immaterial; it may be contiguous or remote, on the American continent or in foreign

lands. Our abstract right to acquire and hold is as plenary and sovereign in the Philippines as in Alaska or Arizona.’142 Gardiner’s contention

highlights the political nature of these qualities, such as contiguity or homogeneity. These qualities are not naturally occurring but are human

interventions and assumptions about the qualities of space.143 This is true whether we are applying or disapplying continuity as a spatial characteristic of territory. 

Further, the very idea of contiguity of territories denies the existence of overlap. Overlapping spaces are no longer contiguously arranged. When

this spatial quality is assumed as international law’s spatial imaginary, territories that do overlap with state territory are invisibilised. At first glance, the idea of condominium might be an exception to this. 

Condominium can be interpreted as two (or more) state territories

overlapping the same physical geography, but is more commonly under-

stood as ‘a territory over which two or more States jointly exercise

governmental authority.’144 Notably, it is territory in the singular. This territory will be contiguous with the rest of the territories of the states in question. It does not overlap another state space. Contiguity prevails. 

138 Burghardt (1973) 237; Van Dyke (2007) 194. 

139 Article 33 UNCLOS. 

140 El Salvador v Honduras (n 85); North Sea Continental Shelf Cases (n 58); Gulf of Maine (n 46); Eritrea v Yemen Award (n 133). 

141 Shaw (1982) 67. 

142 Gardiner (1899) 161, 166. 

143 Understanding that allows the problematisation of the legal reasoning by courts in their work dealing with facts, for example in delimitation cases, which often purport to do so for reasons of geographical fairness. 

144 Morrison (2006). 
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Moreover, condominium has other similar spatial characteristics: terri-

tory is internally homogeneous and uniform space that these two states

exercise power in relation to. 

One oft pointed to exception to the contiguous and continuous char-

acter of territory relevant to the present characteristic is the phenomena of enclaves and exclaves. Yet, these constructs continue to entrench the

idea that there is no overlapping of territories, for these enclaves still fit like jigsaw puzzle pieces on the flat surface of international law’s spatial imaginary. Examples of enclaves include: Gaza and the West Bank; 

former East Pakistan and Pakistan; Prussian territory enclaved in

German territory; the papal territories including Avignon (now part of

French territory) and Vatican City; Spanish and French enclaves (Llívia

or the oddity that is Pheasant Island which is French for half the year and Spanish for the other half145 – a temporal territory); enclaves in India and Bangladesh (noting their recent territory swap bringing about more

homogeneity and contiguity);146 or, more well known to international

lawyers, the Right of Passage over Indian Territory Case147 concerning

Portuguese enclaves in India. Enclaves and exclaves have been a subject

of fascination for international lawyers – probably because they are sui

generis and disrupt the dominant assumptions about the contiguity of

territory, thus also reinforcing the general rule that this is an assumed spatial characteristic of territory. Nevertheless, an enclave is internally homogeneous and uniform, that is, within its limits the space is equal and uniform. There is simply a smaller homogeneous space within, and

surrounded by, other homogeneous space. 

This spatial imaginary is contained within the implicit geography of

international law. Consider the implied formula: physical geography not

included in the category of ‘spaces beyond state territory’ are assumed to have been apportioned already between states in an interlocking jigsaw

puzzle-like fashion. No room is left for the possibility of overlapping or interpenetrating territorial frameworks, not least because it is assumed

that only the state has a territory in the first place. The spatial imaginary that is presumed here is modelled, in other words, on an understanding

of the ‘world [as] made up of territorially bounded, sovereign entities’, 145 ‘The Island that Switches Countries Every Six Months’ (2018). 

146 Van Schendel (2002) 115, 115; ‘India and Bangladesh Seal Land Swaps’ (2015). 

147 Case Concerning Right of Passage over Indian Territory (Portugal v India) Judgment

[1960] ICJ Reports 1960 6 (International Court of Justice). 
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where ‘[t]he whole surface of the earth is . . . divided up in political

territorially delimited units.’148

3.3.5

The Time of Territory

Historicising concepts such as territory is important to understanding

their complexity and lineage, but it is often the only way the concept of territory is temporally analysed. Thus, while time is present in Agnew’s

territory trap analysis, he primarily used time to historicise and context-ualise territory. Valverde calls this the ‘reduction of time to history.’149

It is not, however, the main reason time is important to this excavation. 

An alternative way to intersect space and time, is to understand the time of spaces, or here, the time of territories. The time of territory offers insights into the different values and ideologies of the institutions producing territories, but the temporality of space is rarely made explicit in how international law imagines territory. Understanding the potential for the time of territories to change can transform how the concept of

territory in international law is understood and applied. 

Studying time is essential to understanding how different spaces exist

and are practised. It is through practices that space is produced, and

those practices have a time. Therefore, all territories are time and space. 

Further, if we understand that the time and space of territories are

produced, we can also understand that they can be changed; the tempor-

alities of territories are not required to be uniform.150 Some spaces are only practised at particular times – for example, a marketplace only exists whilst market stalls are present and ‘open for business’, and laws may

change the spaces that are physically off limits using barriers in super-

markets with the timing of alcohol licensing. 

State territory has traditionally had a static and permanent quality –

changing, for example, when a territory is acquired by one state from

another.151 In the discipline of international law, territory is ‘understood as a physical entity, stable and not exposed to time or dynamics.’152 The territorial ordering of states and of international law is assumed to be the

‘static background’ against which political and legal processes, activities, 148 Kuijer and Werner (2017) at 4. 

149 Valverde (2015) at 39. 

150 Helmig and Kessler (2007) 253. 

151 See on this Shaw, International Law (2017) at 362–63. 

152 Müller-Mall (2013) at 78. 

.       



and struggles take place.153 There is a tendency to ‘implicitly rely on

“container” notions of the territorial state [and] from this perspective, space is something static that other things happen in.’154 Agnew referred to this as an implicit assumption, noting that ‘a state is a fixed territorial entity’.155 It is this idea of fixity and the permanency of territory that I highlight as a characteristic that is important to interrogate further. 

The implicitly assumed time of territory can often be gleaned from

discussions about stability and order in international law. Early traces of the ideas of stability and order, and the impulse towards static and

permanent space, can be seen in early sixteenth-century Italian writer

Botero’s work, someone who is still considered to be influential upon

early ideas of sovereignty. Botero posited that the ‘State is a stable

dominion [dominio fermo/strong, firm rule] over people.’156 And in

contemporary times, this impulse towards permanency is exemplified

by: ‘[t]he legal competence of states and the rules for their protection

depend on and assume the existence of this stable, physically identified

(and normally legally delimited) base.’157

Furthermore, this assumption regarding the fixed and static temporal-

ity of territory is key to the creation of sui generis situations:

Ordinarily the lack of territory has either been treated as a temporary

phenomenon caused by foreign occupation or annexation that should

sooner or later end, resulting in the full restoration or creation of statehood (national liberation movements, governments-in-exile). Or it has

been accepted as a permanent phenomenon and then, the entity has

changed its status from ‘State’ to a ‘sui generis legal person’ (the Holy See, the Order of Malta). The latter scenario could possibly be applied to disappearing States as a result of the rising sea level.158

Thus, it is this particular quality of territory that can determine the

categories of actor in international law and used to label subjects as one type of actor or another. The ideal is permanency, if in cases where the

‘absence of territory turned out to be permanent, the entity typically

cease[s] to be considered a State.’159 This permanency assumption is

153 Elden (2013) at 328. 

154 Lambach (2020) 482, 8. 

155 Agnew (1994) 53, 55. 

156 Botero, Della. Ragione di stato (1956) quoted in Elden (2013) at 269. 

157 Brownlie (2008) at 204. 

158 Kuijer and Werner (2017) at 23, emphasis added. 

159 ibid at 40. 
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present in how Guantanamo Bay is understood by international lawyers:

it is ‘Cuban’ territory, even when leased indefinitely to the US, which is still somehow assumed to be temporary because the assumption is

leasing is less than ownership – the ultimate right, which is permanent

unless transferred. If there was a ‘permanent’ transfer of authority, 

Guantanamo Bay would become US territory. An interesting example

of temporal exceptionalism is Pheasant Island which changes state every

six months between Spain and France.160 However, this situation is also

assumed to be permanent – the Island will always ‘belong’ to either Spain or France. Permanency is still maintained as a characteristic. 

The way international law understand islands and low tide elevations

is illuminating in this regard. There was for a long time, and some might argue there still is, no agreement on ‘whether low tide elevations can be considered to be territory’161 precisely because of their impermanent

nature. The South China Sea arbitration mentioned above may have


changed this, given it did find ‘low-tide elevations, [to be] distinct from land territory’.162 Permanency as the ideal is also present and relevant for other law of the sea determined spaces. The UNCLOS provides that ‘[f]or

the purpose of delimiting the territorial sea, the outermost permanent

harbour works which form an integral part of the harbour system are

regarded as forming part of the coast.’163

There are several reasons for this static temporality assumed of the

concept of territory. Thinking back to the naturalising and physicalising tendency discussed earlier, one reason may be that the relationship

between territory and physical geography, especially where the former

is assumed to be the latter, has also influenced the time of territory. 

Physical geography is understood to be more or less ‘permanent’ in most

instances, while recognising that there are long-term changes and excep-

tions: ice melts, continents drift, islands ‘drown’, tides, and land is

reclaimed. Where territory and physical geography are conflated, terri-

tory also becomes static, or at least temporally durable. Thus, closely

associating the concept of territory with physical geography has reper-

cussions limiting our understanding of the potential temporalities of

160 ‘The Island That Switches Countries Every Six Months’ (2018). 

161 Qatar v Bahrain (n 128) para 205. 

162 Award, In the Matter of the South China Sea Arbitration, The Republic of the Philippines and the People’s Republic of China (n 81) para 1040. 

163 Article 11, UNCLOS. 
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territory. Secondly, we can also examine this time of territory through the more traditional frame of temporalising: the timing of territory as permanent and static has a lineage and is closely related to the cartograph-

ical imagination, and may indeed be constituted in many ways by the

representation of space in this way. Mapping may have contributed to the

creation of this static understanding of time associated with territory. 

Maps are unable to convey temporal scale;164 the time of maps is

homogeneous. Time is not cartographically mappable; maps are for ‘all

time’. Once produced and published, they are difficult to alter and the

mapped projections of state territory subsist for a long time in the

imagination of users. Thus, it may also be the case that our representa-

tion of state space plays a role in our imagining of that space. 

3.3.6

Being Bound

I discuss borders and boundaries last because it is productive to the

following analysis to have already discussed the cartographic disciplining of territory, homogeneity, temporality, and other characteristics of territory; these characteristics are necessary to think of territory as bounded in some way. Thus far, the chapter has attempted to address the concept

of territory as a concept in its own right. But that is not to say that

boundaries are not an important characteristic of territory. It might be

better to say that boundaries are just one characteristic that are important to the concept of territory. Yet, international law discourse often thinks of these as distinct phenomena.165 Craven and Parfitt have noted this

tendency in international law discourse too. Relaying the North Sea

Continental Shelf Cases, which established that territory can still exist even if the borders are not fully delimited,166 they observe that:

this appears to suggest that the border and the territory of the State are effectively two different things . . . Borders, on one side, seem to be the consequence rather than the cause of an acknowledgment that the possession of territory by some entity is legitimate. Their delimitation, after all, proceeds on the assumption that there are legitimate entitlements on 164 This builds on ideas of Valverde and de Sousa Santos; see Valverde (2015) at 50; de Sousa Santos [1987] 279. 

165 I once had a major revision suggested to an article submitted to a journal because I discussed territory and borders together. As I remember it, a reviewer had thought these were two different areas of study and that no article could possibly address both together. 

166 North Sea Continental Shelf Cases (n 58) para 46. 
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either side. Territory, by contrast, seems to be a pre-condition for the

assertion of rights of property in relation to space insofar as it concerns the very existence of the legal subject.167

Craven and Parfitt comment that while this is an ‘appealing distinction’

because it does not call into question the ‘identity of the States whose

borders are the subject of dispute’, they argue that ‘radical changes to

borders can sometimes have precisely that effect’ making too sharp a

distinction between borders and territories ‘hard to sustain.’168

I agree with this, but for slightly different reasons. Borders are essential to contemporary conceptions of territory (‘a bounded space’,169 ‘a defined portion of the surface of the globe’170). Therefore, while territory and

borders are distinct phenomena – often treated in the discourse as

distinct objects – borders, or more specifically the quality of boundedness, are an important element of territory. In understanding a territory to

exist, we understand it in relation to spaces that are not a part of that territory. The discourse and the law instead presume that there must be a location where a territory and spaces not part of that territory meet or

diffuse into one another, but that the precise where is unknown and yet

to be established. What is more, the way territorial borders are under-

stood in international law does not allow for overlap. The qualities of

contiguity and of surface-level flatness are important to international

law’s spatial imaginary: remembering the words of the ICJ in Qatar v

Bahrain: ‘territories are contiguous if they directly border or touch

one another.’171

Boundedness is a characteristic integral to the concept of territory. For as Alliés suggests: ‘to define territory, we are told, one delimits borders. 

Or to think the border, must [] already have the idea of homogen[e]ous

space’.172 Elden argues we need to have a notion of space first in order to create boundaries rather than the other way around: ‘territory can be rethought of not as bounded space, but as the political form of conceptual-

isation of space that makes boundaries possible.’173 So while borders are important to understand the spatial limit of a state’s powers, they are

167 Craven and Parfitt (2018) at 197–98. 

168 ibid at 198. 

169 Storey (2017). 

170 Lauterpacht (1955) para 451. 

171 Qatar v Bahrain (n 128) paras 100, 170. 

172 Alliés (2011). 

173 Elden (2006) 62. 
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‘a consequence’ of how we understand territory.174 The space must be

understood firstly as calculatable, homogeneous, and divisible in order to create the conditions for borders as they are understood today. 

So far, I have used the terms ‘boundary’ and ‘border’ interchangeably

because I have been talking about the two as a general category. There is often a distinction made between the two however, as distinguished in

the following passage: ‘a boundary – the line of the map and its corres-

ponding coordinates on the land or in the sea – and a border, a political and administrative technology used to manage, regulate and police entry

to and exit from the territory enclosed by the boundary.’175 But these are not unproblematic definitions. Many would define boundaries more

broadly: they are not just the lines on maps but also ‘a real or imaginary line that separates two things’.176 Others define them by their common

features: ‘[b]orders and boundaries, commonly defined as the lines div-

iding distinct political, social, or legal territories.’177 Furthermore, the term ‘line’ is not always helpful because it tends to conjure up the

cartographical depiction of borders; it thus associates borders as thin

and solid rather than thick and fuzzy, even as opposed to uneven. Better

then, is the following description:

Boundaries and borders signify limits or discontinuities in space . . . 

Typically, there is no distinction between the terms boundary and border

in everyday language. Specifically, many authors use border to designate

the formal political division line between territorial units, such as states, and boundary to signify the cultural and social group difference that may or may not be marked on the ground by division lines. In a geographical

sense, boundary and border making is about marking difference

in space . . .178

I too prefer to refer to the limits to space and territories generally as

‘boundaries’ – to ‘signify limits or discontinuities in space’179 – and use

‘borders’ to refer to the political and administrative technology forming the boundaries of states. Putting this aside, it is really the quality of boundedness and that it is ‘a consequence’ of how we understand

territory that is important for our purposes here. It is a topic I return 174 Elden (2011). 

175 Vradis and others (2019) at 1. 

176 ‘Boundaries and Borders: A Story Map’  < www.arcgis.com/apps/MapJournal/index

.html?appid=7e4ac025d2b54b2b90b1a597b31526a0 > accessed 29 September 2019. 

177 Hagan (2018). 

178 Popescu (2010) at 293. 

179 ibid at 292. 
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to in the next chapter, for I argue that the particular form and practice of this ‘meeting place’ between territories can differ enormously from the

practices of bordering international law recognises, each touching

another, represented as clear lines on the map, imagined like the edges

of a jigsaw puzzle piece, that fits with another piece. 


***

To conclude this exploration of territory, it is important to tie up some

key ideas to move forward. This concept of territory, unstable as it is in its precise definition and with some muddied and muddled issues, is

reproduced by the theories and accounts explored in Chapter 2. They

replicate, often unconsciously, the traditional spatial imaginary of international law, which is based on a stato-centric, flat and physicalised

concept of territory. This is hardly surprising. The usage of this concept primarily developed for international law purposes over the course of the eighteenth, nineteenth and twentieth centuries, such that the orthodox

meaning of territory today is based very much on the circumstances of

that century – one where the state, state theory, and raison d’état were

fully realised in international legal theory, even if ironically, the twentieth century also witnessed the end of the state as the dominant actor.180

We have already seen that there is some conceptual obscurity (space, 

area, portion, 2D v 3D, etc.). These different assumptions make both the

use of the concept in orthodox discourse problematic, and as we will see

below, it produces different accounts of territorial sovereignty but can

equally make the discourses examined in Chapter 2 problematic and

unstable. Despite inconsistencies, there remains, nevertheless, a strong

impulse towards treating territory as naturally informed. This predis-

position leads to a reduction of the concept of territory to the physical geography and a flattening of global legal territories into a single layer over the earth’s surface – which corresponds to the layer of state space. 

It is the uncritical reliance on this spatial imaginary that drives the

conclusion that any processes or phenomena not conforming to this

recognised model must, as a result, be aterritorial and also produces

the supposed binary between functionality and territoriality. 

180 For an account of the growth of the state and state development, see Scott (1998). See also Foucault (2009), in particular chapters 10–12; Wight (1977); Sassen (2008); Sassen (2000). 
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3.4

The Signification of ‘Territory’: Concerning

Conceptual Slippage

In international legal discourse, the term ‘territory’ is required to do and mean more than just one consistent referent. As already suggested above, 

international lawyers have often lacked the onto-theoretical lexicon to

understand territory and tend to use space, area, portion, and base

interchangeably as a result. These terms are all different geographical

concepts which have very different implications, such as, for example, 

whether territory is imagined to be two-dimensional or three and

whether territory is conceived as something physical or not. 

In the following, I delve deeper into the signification of the term

‘territory’ and outline five different uses for territory in the discourse: one, where territory is intended to refer to an object; the second, where territory is intended to refer to a subject of international law; the third, where territory is intended to refer to a framework; fourth, where territory is used as an organising logic; and fifth, where territory is under-

stood as a space proper. I address territory as a space proper in some

detail in Chapter 4 where I fully explain this usage and its implication, therefore, in the following sections I provide examples outlining these

different usages focusing more on the first four usages. The picture that emerges is that there is one dominant usage – territory as an object –

while the discourse commonly misunderstands and misuses territory as

a space. 

The discussion below aims to provide some clarity and open up debate

about how the term ‘territory’ is used. This analysis and classification of territory has, to my knowledge, never been undertaken nor even observed

before. After identifying and locating four dominant uses in the dis-

course, I discuss the potential for a correlated issue of conceptual slippage and the potential problems produced by this slippage. 

3.4.1

Object

Perhaps unsurprisingly, one of the most common intended referents of

the concept of ‘territory’ is a material reality (object).181 Territory understood as an object is most likely to result from the tendency to refer to territory as an ‘area’ or ‘portion of the earth’. The intended meaning

in such cases describes a particular parcel or portion of land, water

181 I have established the physicalising conception of territory above. 
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(‘territorial sea’), etc. that is capable of being owned, acquired, transferred, possessed, ceded, occupied, and so on.182 What defines this way of thinking about territory is the tendency to construct the referent behind the concept of territory as an inanimate entity to which an action can be directed: for example, territory as an object of violation, an object of

acquisition, an object of contestation, and so forth. 

Typical illustrations of this way of using the concept include depicting

territory as ‘tangible’,183 ‘material’,184 a ‘physical base’,185 or a ‘physical foundation’,186 as well as the idea explored earlier of territory as essentially equivalent with various features of physical geography, such as land or maritime waters, a rock, a seabed, soil, etc. Statements and comments

such as the following: ‘territory consist[s] of land or waters’,187 ‘[i]nside a state’s territory, naturally, are its internal waters: its rivers, lakes and canals’,188 or ‘[f]or the purposes of this Convention the territory of a

State shall be deemed to be the land areas and territorial waters,’189

capture this approach well. Another example can be found in

Schwarzenberger’s discussion of the historical expansion of state control over the globe:

Sovereign States have apportioned among themselves practically all the

land areas of the world, together with a maritime belt bordering on their costal territories. With the exception of portions of Antarctica and bodies in outer-space, scarcely any land territory remains that is free from the jurisdiction of an international person (territorium nullius).190

The tendency to reify territory and to physicalise it, usually, go hand-in-hand. As the passage above shows, when territory is conceived of as a

passive object (of states’ activities), it also often ends up being depicted primarily in terms of its physical expression to which it is then reduced. 

Sometimes, however, the physicality is not as explicit as references like 182 It is remarkable just how similar the discourse of modes of acquisition of territory, etc. 

are to the modes of acquiring property in Roman law, where property law is the law of things. See, e.g., Nicholas (1962) at 115–16. 

183 Wallace (1986) at 81. 

184 Gottmann (1975) at 29. 

185 Crawford (2012) at 204. 

186 Lachs (1984) at 36. 

187 Lauterpacht (1970) at 171. 

188 Klabbers (2017) at 256. This is perhaps another example of the natural slipping in. 

189 Article 1, ICAO Convention (n 66). Emphasis added. 

190 Schwarzenberger and Brown (1976) at 96. 
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‘physical territory’191 and must instead be inferred from the context. 

Thus, for example:

The importance of State territory lies in the fact that it is the space within which the State exercises its supreme authority. State territory is an object of the Law of Nations, because the latter recognises the supreme authority of every state within its territory. Whatever person or thing is on, or enters into, that territory is ipso facto subjected to the supreme authority of the State . . . The supreme authority which a State exercises over its territory would seem to suggest that on one and the same territory there can exist

only one full sovereign State only . . . The first and perhaps only true

exception to that rule is the case of the so-called condominium. In this

case a piece of territory consisting of land or waters is under the joint tenancy of two or more States.192

Note the wording: territory is something a person or a thing can be on, it is something divisible into pieces, and it is also something consisting of land or waters (it is also a space). The reduction of territory to the

physical is worth noting only here,193 I want to instead think about

prepositions for they can be terribly useful in revealing how a territory is being imagined, regardless of whether the term space, area, base, etc. is being used ‘appropriately’ (or especially if they are being used ‘imper-fectly’). If one is on a territory, or entering into something, there is a physical imaginary of an object underpinning the thinking. Being ‘in’ a

territory does not necessarily have the same implications, as one can be

‘in’ a space, but it can indicate there is an ‘enframing’ of territory taking place – understanding it as a container – but this is not necessarily always going to be the case.194 More detective work is needed. Other spatial

prepositions can also be helpful in understanding the relationship

between power and space, and how space is being conceptualised in the

particular instance. It could also be said territory-as-an-object is one of the basic assumptions in understanding the relation between the sovereign and its territory. Indeed, it is the particular spatial imaginary that the flattened and physicalised concept of territory produces which allows a

state to be ‘above’ territory, exercising sovereignty, power, control ‘over’

territory. Typical examples include observations like: ‘the concept of

territorial sovereignty is concerned with the nature of the authority

191 Hurd (2014) at 8. 

192 Lauterpacht (1955) at paras 170–71. Emphasis added. 

193 I have already addressed this previously in some detail. 

194 ‘in’ for example could also be a preposition of time. I find writing in the morning is best. 
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exercised by the state over its territory. The ideas of territory and sovereignty are closely linked in international law, since the concept is con-

cerned with those geographical areas over which sovereignty of sovereign

rights may be exercised’;195 ‘the [State is] entitled to exercise control over its territory’;196 and ‘when a state exercises authority . . . over a certain territory it is popularly said to have “sovereignty” over the territory’.197

The spatial imaginary can also be detected in the discourse depicting

territory as subjected to state power, as in: ‘territory determines the space that is subject to the sovereignty of a concrete state’;198 or ‘[i]n spatial terms the law knows four types of regime: territorial sovereignty, territory not subject to the sovereignty of any state’.199 Pistor uses similarly

spatialised language to characterise her problematique: ‘[t]erritorial sovereignty is based on control over land and the people residing on it. How exactly control is organized . . . may vary internally, but in the external relation to other states sovereignty is flat’.200 Territory here refers to an object – a physical natural geography that is all surface. 

The prepositions are helpful in decoding how territory is being under-

stood. Territory-as-an-object and territory-as-a-space are often used

interchangeably. Many scholars may define territory as a space but in

descriptions, discussions, or applications of the concept, slip into objectification – hence why I suggest the onto-theoretical lexicon needs

developing. A typical example of this can be found in the following

passage: ‘[t]he importance of State territory lies in the fact that it is the space within which the State exercises its supreme authority. State territory is an object of the Law of Nations . . . Whatever person or thing is on, or enters into, that territory . . . In this case a piece of territory consisting of land or waters.’201 This slippage is important to recognize. It highlights that there is an ambiguity to the concept of territory. It is unclear how international lawyers, as a group, but also on the individual level, understand the concept, and there is slippage between different concepts. This was demonstrated already in the first part of this chapter and continues

as an enduring theme here. There is often a duality in how international

lawyers understand and then use concepts, which enables and encourages

195 Shaw (1982) at 73, emphasis added. 

196 Crawford (2012) at 168. 

197 Clapham (2012) at 168. 

198 Bílková in Kuijer and Werner (2017) at 26. 

199 Crawford (2012) at 203. 

200 Pistor (2017) at 507, emphasis added. 

201 Lauterpacht (1955) 170–71, emphasis added. 
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the slip into physicalising territory. Lawyers can think intellectually about a concept but at the same time apply it and use it as an object. Schlag calls this duality, ‘“as if” jurisprudence’ – ‘law is a kind of “as if” discourse’.202

He observes that ‘while legal thinkers will in their intellectualist or

theoretical moments seek to reject the metaphysics of the objectivist . . . 

aesthetic, they will in their normative moment of “doing law” rush to

bring this back.’203 This is present in much of the discourse on territory in the discipline, making it vital to bring to the surface these different conceptual usages and their implications that are otherwise submerged. 

3.4.2

Subject

The term ‘Territory’ or ‘territories’ can also be used to refer to a subject of international law. Typical illustrations of this usage can be found in

phrases and legal constructs such as ‘Non-Self-Governing Territories’

as referenced in, for example, Chapter XI of the United Nations

Charter (UNC);204 ‘dependent territories’205 as referenced in UNGA

Resolution 1514 (XV); ‘colonial territories’;206 ‘Occupied Palestinian

Territory’ or ‘Palestinian Territories’;207 ‘Non-Cooperative Countries

and Territories’ (NCCT) designated by the Financial Action Task Force

(FATF) if legal subjects did not comply with rules to prevent money

laundering;208 and ‘overseas territory’ or ‘overseas territories’,209 or

indeed the name of British Indian Ocean Territory (or BIOT). Many

multilateral agreements are open to signature by non-state subjects

known as territories, including the WTO Agreement discussed in

Chapter 2 allowing customs territories to become parties to the treaty

and members of the organisation. It also includes, for example, UNCLOS

202 Schlag (1998) at 110. 

203 ibid at 100. 

204 Charter of the United Nations 1945 (1 UNTS XVI). See also ‘The United Nations and Decolonization: Non-Self-Governing Territories’ (United Nations)  < www.un.org/en/

decolonization/nonselfgovterritories.shtml >  accessed 10 April 2018; Mbengue (2013). 

205 United Nations General Assembly Resolution 1514 (XV): Declaration on the granting of independence to colonial countries and peoples 1960 (UN Doc A/RES/1514(XV)). 

206 Crawford (2006) at 603. 

207 Dugard and Reynolds (2013). 

208 FATF, ‘About the Non-Cooperative Countries and Territories (NCCT) Initiative’  <  www

.fatf-gafi.org/publications/fatfgeneral/documents/aboutthenon-

cooperativecountriesandterritoriesncctinitiative.html >  accessed 4 March 2020. 

209 Novak (2013). 
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which provides that ‘[t]his Convention shall be open for signature by: (a) all States . . . (e) all territories which enjoy full internal self-government.’210

However, attempts to conceptualise territory as a subject and its

origins, noting or distinguishing the object from the subject and

attempting to differentiate these two, or offering explanations as to how an object can also be a subject in international law are absent from legal discourse. This is surprising given that using territory to refer to legal subjects is fundamentally a different concept to territory as an object. 

Using ‘territory’ or ‘territories’ as subjects is linked to the idea of ‘peoples’

in international law. Both are employed to classify the status, rights, and duties of actor that are not states. The usual context in which this

understanding of territory is used is in discourse about decolonisation

or state succession – both historically in the context of non-self-

governing

territories

and

in

the

last

remnants

today

of

overseas territories. 

This is notable and worthy of further attention. ‘Territories’ is also

used in instances where there is a de facto recognition of a group but no willingness or ability for whatever reason to recognise a state, for

example, the status of Taiwan in the WTO211 or Palestine. The status

of a subject as a territory indicates it is something less than a state, is something less than sovereign – less even than a ‘part sovereign’ state.212

This position – using territory as a subject to describe something less

than a state – is confirmed by the UNC Commentary on Chapter XI

where ‘territories’ include ‘colonies, protectorates, mandate territories, and all other forms by which a territory is subjected to or integrated into another State without the status of equal rights or without free decision.213 Here ‘territory’ is used both as a term of art as the label ascribed 210 Article 305, UNCLOS. 

211 See discussion in Chapter 2, and also Kennedy (2016). 

212 The term ‘part-sovereign’ is described by those like Baker (1923) as follows: part-sovereign States ‘exercise some of the rights of sovereignty and which, in so far as they exercise these rights, are recognised to be persons in international law.’ I never really like this idea of ‘full’ and ‘partial’ sovereigns or ‘full’ and ‘partial’ legal personality. 

My approach has been to view states as being presupposed as having a ‘uniform’ legal personality – that is, their legal personality is the same, whereas other actors, such as international organisations, have variegated personality. To claim one is full and the other partial presupposed a normative claim about the state-centrism of international law. What is more, as I go on to explore in Chapter 5, no actor has identical rights that might be identified as belonging to the sovereignty bundle of legal rights. 

213 Simma and others (2012) at 1830. 
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to a category of specific subjects – i.e. ‘mandate territories’ but it also used to designate a subject. My working hypothesis as to why the term ‘territories’ are used in this way is closely related to the naturalising move

described above. To me, at least it seems that reducing a people to its land/

territory works in a way that associates them with more ‘primitive conno-

tations’, as if they do not deserve the label ‘state’, as advanced and

sophisticated an institution as it supposedly is. To reduce a people to their territories, something physical, natural, base, is to tie them to their natural surroundings and fix their very identity to a more elementary idea. 

The same UNC Commentary on Article 73 shows a territory (subject)

can have a territory (object): ‘the territory of a colony is regarded as

separate from [the territory] of the colonial power and thus being distinct territory under international law.’214 Because territory is an object and a subject in international law, often within the same sentence the term

refers to both. Another instance of territories having territories appears in UNGAR 2625(XXV), which provides that ‘the territory of a colony or

other Non-Self-Governing Territory has, under the Charter, a status

separate and distinct from the territory of the State administering it’.215

Here we can distinguish the subject from the object through one being

capitalised. However, the UNC commentaries do not address the com-

plexities of the different usage of ‘territories’ – nor is it understood

whether the territory (object) of a Territory (subject) is defined in a

similar manner to the territories of states.216 On this matter, Crawford

suggests the UNC is ‘imprecisely worded’ in its definition of ‘non-self-

governing territories’ and ‘the meaning of these terms is not self-evident and left much to be resolved by subsequent practice.’217 UNGAR 67/19

also distinguishes between object and subject using capitalisation:

Reaffirming also its resolutions . . . which, inter alia, stress the need for the withdrawal of Israel from the Palestinian territory occupied since 1967, 

including East Jerusalem, . . . and the complete cessation of all Israeli settlement activities in the Occupied Palestinian Territory, including

East Jerusalem.218

214 ibid. 

215 United Nations General Assembly Resolution 2625 (XXV), ‘The Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States’ 1970. 

216 Simma and others (2012) at 1829–40. 

217 Crawford (2006) at 606. 

218 UNGA Resolution 67/19. Status of Palestine in the United Nations 2012 (UN Doc A/

RES/67/19) para 19, emphasis added. 
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It is more confusing because it would have been equally correct to

indicate an object by the ‘occupied Palestinian territory’, but the adoption of capital letters indicates a subject. 

Capitalisation is not adopted in the WTO Agreement, which provides

in Article XII that accession is open to a ‘State or separate customs

territory’. But it is a subject that is intended, as the explanatory notes provide that ‘[t]he terms “country” or “countries” as used in this

Agreement and the Multilateral Trade Agreements are to be understood

to include any separate customs territory Member of the WTO.’219 It is

pretty usual in discourse for territory as an object and as a subject to be used in the same sentence, as in the following example: ‘[o]verseas

territories do not include distant territories that are regarded as part of a State’s metropolitan territory’220 where the first two instances are

subjects but the latter use is an object. 

Thus, territories are territorial actors with territories, and are recog-

nised in international law. And while this might sound a bit irreverent, it is also notable that while only states have territories, territories are

never states. 

3.4.3

Framework

The third way in which territory is sometimes used in the international

legal discourse is to describe a framework. A framework can be imagined

in two senses: one is as something physical and the second is as a basic

conceptional structure221 which will lack the concreteness of the physical framework. The dominant meaning when territory as a framework is

adopted in international law discourse is as a physical framework, espe-

cially where the underlying referent is the physical geography. It is thus like the reified object described above. Yet, what is distinct about this usage, is the imagination of territory as enframed; it is productive of

imagining of territory as an a priori container for the state/for state

power,222 as opposed to produced by the exercise of that power in the

first place. Enframing adds additional texture to the concept of territory. 

219 Explanatory Notes, Marrakesh Agreement Establishing the World Trade

Organization 1994, emphasis added. 

220 Kennedy (2016) at 742. 

221 ‘Definition of Framework’  < www.merriam-webster.com/dictionary/framework > 

accessed 20 August 2019. 

222 A container is of course what gives rise to the idea that things may ‘leak’. 
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In the following passage, territory as a framework is explicitly understood as something physical:

Territory is, of course, itself a geographical conception relating to physical areas of the globe, but its centrality in law and international law in

particular derives from the fact that it constitutes the tangible framework for the manifestation of power by the accepted authorities of the state

in question.223

The framework here, although physical (tangible), is separate from the

first use of the concept of territory which refers in the singular to physical geography. This sentence therefore applies territory in two ways. First are the individual areas of the globe – which would fall into the object

referent. The second usage – ‘territory . . . constitutes the tangible framework for the manifestation of power’ – uses the word to indicate a

territorial framework for the exercise of control. However, notably, this second usage continues to think of territory as something physical. 

In this understanding of territory, it is already existing ‘out there’. The physical framework is for the manifestation of power, implying the

purpose of the territory–framework is to embody – give a body to –

something abstract, with both power and states as the abstractions. 

Territory as a framework for the exercise of power is still understood in international law discourse primarily in the sense of physicality. Territory-as-a-physical-framework, while also a physical object, may not to the same extent naturalise the concept of territory but may recognise its socially constructed nature. The abovementioned passage identifies the purposes

for its social construction, that is, for the manifestation of power. 

3.4.4

Organising Logic

The fourth way ‘territory’ is used is to denote the idea that international law is organised ‘territorially’. What is meant by territory used in this way is usually the idea that jurisdiction or sovereignty – key operational legal concepts – are organised by reference to territories; in other words, that the legal system is organised by, implemented via, and operationalised on each state territory. Another way to think of this is of the system having a (state)-territorial ordering. This usage also assumes territory forms a unit or base for each actor to manage their jurisdiction, their sovereignty, the implementation of treaties, etc. 

223 Shaw (1982) at 61. 



     

The difference between a physical framework and an organising logic

of the physical world may initially be subtle. A physical framework

provides a structure – a physical thing giving a physical structure to both material and abstract things (for example people or the ‘state’). 

In comparison, an organising logic understands territory as a principle

for organising usually more abstract notions such as jurisdiction or law

(which may then have material consequences). 

While it is different from Jennings’ primary usage of the concept of

territory as an object, in The Acquisition of Territory he also uses the

concept to explain an organising logic: ‘the mission and purpose of

traditional international law has been the delimitation of the exercise of sovereign power on a territorial basis.’224 This passage articulates an

understanding that international law does not operate or organise on

the basis of subjects or persons, but it is the territories (of states) that provide this logic. Territory as an organising logic is a subtle but important move in the approach and function assigned to the term. Territories

do more than simply exist; all together, as a system, territories provide the principles underlying international law’s operationalisation. 

The following example demonstrates the use of territory as an organ-

ising logic and a framework for the legal system and as an object: ‘[t]he development of international law upon the basis of the exclusive authority of the state within an accepted territorial framework meant that

territory became “perhaps the fundamental concept of international

law”. Most nations indeed developed through a close relationship with

the land they inhabited.’225 Here, Shaw uses all three referents to describe how international law developed, and from this we can also understand

just how essential a concept territory is to international law from the

perception of this well-known and widely respected international lawyer. 

3.4.5

Conceptual Slippage

In and of itself, having different meanings intended by the same word, 

and deliberately slipping, or perhaps even fumbling, between the differ-

ent uses, is not problematic – especially if those using the terms are

familiar enough with the discourse to recognise (even unconsciously)

how a term is employed in any particular instance. For example, it is

possible to make sense of the different conceptions of territory adopted in 224 Jennings (1963) at 2. 

225 Shaw (2017) at 361. 
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this passage: ‘[o]verseas territories do not include distant territories that are regarded as part of a State’s metropolitan territory.’226 The reason for this is that a common theoretical context is shared; there is a shared

background knowledge for those working internally to a discipline. 

The problem arises when the conscious theoretical image of a particu-

lar concept does not reflect the complex reality of its discursive usage, especially in a specialist disciplinary environment. There is also a problem if the narrator does not realise they are slipping from the likes of

understanding territory as a space to territory as an object, given the

implications and implied imaginaries and textures of different referents. 

In international law, the concept of territory typically performs a specific function. For example, in the law of statehood and recognition, it operates as one of the defining criteria for establishing whether a state exists, and in the law of jurisdiction, it helps determine where a state’s jurisdiction can be exercised. The meaning assigned to the concept of territory in these contexts largely corresponds to the traditional doctrinal definition given to it in the literature: territory as an object. As seen above, however, in many other contexts the concept of territory can also be used to signal other connotations: legal subjecthood, tangible frameworks for power, or

organising logics. The fact that these other connotations are rarely

reflected in the traditional definition of territory leads to a distorted understanding of its theoretical content, in the sense that it ‘misrepresents’ the reality of its disciplinary usages, allowing the switching between the different usages to remain undetected or under-recognised. 

A different way of putting this would be to say that a consistent

disjuncture between the conscious theoretical image of a concept and

the complex reality of its discursive usage tends to encourage and

entrench the practice of conceptual slippage. There are three problems

with the phenomenon of conceptual slippage. Firstly, it impairs the

diagnostic usefulness of the concept in question so that it can no longer be employed as reliably for descriptive and representational purposes. 

Secondly, it hampers the critical interrogation of the epistemological

connotations and political and ideological functions of the concept. 

Thirdly, it also prevents the concept from being used as effectively for

policy response and normative purposes. Each of these complicates

discourses trying to understand territory is a globalised world. 

226 Kennedy (2016) at 742. 
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Assuming the concept of territory has a stable and singular meaning

leaves the discipline unprepared to confront the fact, not only that there may be more than one theoretical meaning associated with this concept

in actual discursive practice, but that this practice may also favour

constant shifts from one such meaning to another. Leaving these shifts

consistently unrecognised problematises the theoretical status of the

particular meaning which the mainstream tradition thinks it recognises

as existing behind the concept. It also promotes an unjustified confidence about its explanatory value and analytical potential, that is, its usefulness as a theoretical category and a critical heuristic. 

And herein lies the problem when it comes to understanding the

underpinning of the accounts of the shift to functionality away from

territoriality as an organising logic, as well as the impact other processes and phenomena associated with globalisation have upon a state’s territory: the use of territory in this discourse, can slip between the more

common territory as object meaning and territoriality as an organising

logic. For example, Milano, who adopts the most common usage of

territory by and large throughout his contributions, argues at the end:

The debate between constitutionalist visions, pluralist theories and the

GAL project has touched upon the significance of territory in contempor-

ary international law, only to stress that the era in which territory was one of the organizing concepts of international law is long gone. Yet the

question of the legitimacy of an international law without or with little anchorage to territory remains largely unanswered.227

In so doing, Milano uses different meanings of territory. 

A further example of territory as an organising logic and then as

framework appears here ‘[b]y consequence also the divide between

national and international law . . . hinges on territory. The State’s territorial boundary delimitates its political and legal power, and vice versa, and constitutes its border with international law.’228 And similarly

Teubner and Fischer-Lescano, who more rarely use territory in the

doctrinal sense adopted by international lawyers, shift between territory as a framework (‘global law would experience a radical fragmentation, 

not along territorial, but along social sectoral lines’),229 territory as an object or a container when they speak of social systems as ‘spring[ing

227 Milano (2013) at 5. 

228 ibid at 85. 

229 Teubner and Fischer-Lescano (2016) at 1000. 
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their] territorial confines’,230 and as an organising logic (‘international copyright law [decisions] have traditionally been taken in line with the

territoriality principle’)231 before shifting back to territory as a framework when describing the ‘territorial systems’ of copyright law’.232

As already emphasised, this is entirely normal and not problematic per

se. However, it also creates a greater potential for scholars to cloud and obscure the analysis and theory, both in received theory and what they

author, in their attempts to make sense of these phenomena when

territory slips between an object and a space. It is more usual to think

of actions as something done to objects, whereas activities, processes, etc. 

are undertaken in (and productive of ) spaces. Legal theories and con-

cepts will also be implicated as a result of choosing to adopt one

understanding over the other. It is to such implications that I now turn

by examining the role that different conceptions of territory play in

informing the major concepts of international law: sovereignty and

territorial sovereignty. 

3.5

State Territory and the Production of Sovereignty and

Territorial Sovereignty

At long last, sovereignty comes into the conversation; for territory plays a vital role in producing the concepts of sovereignty and territorial sovereignty in orthodox discourse and legal thinking. The importance of

territory to understanding and operationalising these concepts is unques-

tionable. For example, O’Connell observes that ‘sovereignty is predicated upon territory’ and that while ‘[t]erritory is not the index of sovereignty’, or in other words that it is not a sign of sovereignty, ‘neither can

[territory] be conceived without sovereignty’.233 In a similar vein, 

Gottmann says ‘it would seem indeed that sovereignty needs territory

on which it is to be exercised, and a territory would appear useless for all practical purposes unless it was under some recognised sovereignty.’234

Yet it has not always been clear exactly what this role and relationship

between the two concepts are – not least perhaps because there is also

conceptual instability in the concept of sovereignty. 

230 ibid at 1006. 

231 ibid at 1019. 

232 ibid. 

233 O’Connell (1971) at 181. 

234 Gottmann (1973) at 3. 
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After first noting the lack of conceptual clarity between sovereignty

and territorial sovereignty, in this section, I demonstrate that however

they are understood, both are spatially mediated concepts – in other

words, they are both informed by and operationalise a concept of (state-) territory. I then turn to an account of the different theories of territorial sovereignty and analyse the concept of territory they each apply. For it

would be problematic to rethink territory without rethinking sovereignty, as both concepts have become entwined; indeed, the understanding of all

three concepts (territory, sovereignty, and territorial sovereignty)

emerged the way they did as a result of, are contingent upon, and their

meaning determined by, the legal and political arrangements, institu-

tions, ideology, and intellectual landscape of the late nineteenth and early twentieth century. 

3.5.1

Of Sovereignty and Territorial Sovereignty

There is a lack of clarity about the concepts of sovereignty and territorial sovereignty. This obscurity occurs when taking the concepts by themselves and in attempting to find the distinction between the two.235 Both concepts often mean the same thing. It suffices to note a few examples

where this has been pointed out. According to Crawford, ‘[s]overeignty

may refer to the title to territory or to the rights accruing from the

exercise of title’.236 Yet, it has also been understood that ‘when a state exercises authority . . . over a certain territory it is popularly said to have

“sovereignty” over the territory’ while at the same time meaning ‘the

independence of the state’ and is ‘a convenient way of contrasting the full set of legal rights over territory with the minor territorial rights.’237 Judge Alvarez has noted ‘[b]y sovereignty, we understand the whole body of

235 For many, sovereignty is a ‘much-abused word’, cf Clapham (2012) at 186. Sovereignty has been accused of ‘evad[ing] concrete definition and lack[ing] a stable referent’, Koskenniemi and Schult (2018). As result, some want to kill off sovereignty, cf Herzog (2020). Others have avoided using the term because of this lack of conceptual clarity which in turns means that it is a ‘beacon of a sloppy discursive practice’, cf d’Aspremont (2021) at viii. I entirely agree with this latter assessment. Yet I think the concept of territory has a lot to do with this and the ambivalent slippage between object, space, framework, and logic has a great deal to do with this and therefore, as difficult as this task is, the concept can and should be explored. 

236 Crawford (2012) at 488. 

237 Clapham (2012) at 168. 
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rights and attributes which a State possesses in its territory, to the

exclusion of all other States, and also in its relations with other States.’238

Like sovereignty, territorial sovereignty can have several intended

meanings. Territorial sovereignty has been explained as: ‘the link between the state and its own territory.’239 But ‘a link’ is a rather vague description and the nature of the legal relationship of this link is often muddled and ambiguous. In his understanding of the nature of that relationship, Shaw

states that:

the concept of territorial sovereignty is concerned with the nature of the authority exercised by the state over its territory. The ideas of territory and sovereignty are closely linked in international law, since the concepts is concerned with those geographical areas over which sovereignty of

sovereign rights may be exercised. Territorial sovereignty is, therefore, centered upon the rights and power coincident upon territory in the

geographical sense.240

Elsewhere, according to Shaw, ‘[t]he essence of territorial sovereignty is contained in the notion of title. This term relates to both the factual and legal conditions under which territory is deemed to belong to one

particular authority or another.’241 And in the same vein: ‘[s]overeignty in regard to a territory is known as territorial sovereignty. Territorial Sovereignty is the right of a State to exercise over its own territory, to the exclusion of any other States, the functions of a State.’242 Thus territorial sovereignty, in addition to title designates a particular regime denoting

‘the full set of legal rights over territory’.243

Territorial sovereignty is also used to refer to a particular legal regime, which can be approximated as an answer to the question of the legal

relationship, as in the following:

In spatial terms the law knows four types of regime: territorial sover-

eignty, territory not subject to the sovereignty of any state or states and which possesses a status of its own (e.g. trust territories), res nullius, and res communis. Territorial sovereignty extends principally over land territory and the territorial sea, its seabed and subsoil.244

238 Separate Opinion by Judge Alvarez Corfu Channel Case (n 65) 43. This is my own personal favourite definition as it is the most ‘legal’. 

239 Distefano (2010) at 28. 

240 Shaw (1982) at 73. Emphasis added. 

241 Shaw (2017) at 354. 

242 Güzel (2020) at 143. 

243 Clapham (2012) at 168. 

244 Crawford (2012) at 203. 
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If you are still with me, you will also conclude that these explanations

are roughly in line with the Crawford’s observations about the two

meanings of sovereignty (‘sovereignty may refer to the title to territory or the rights accruing from the exercise of title’245). There is a blurring of the analytical separateness of these two concepts. 

Importantly for this study, this ambiguity and interchangeability is

present in the conceptual slippage found in the discourse about deterri-

torialisation and the end of geography. For just one example of this, in

Bethlehem’s well-cited article ‘The End of Geography’, one explanation

of the ‘rocks in the river’ that globalisation flows through refers to

‘territorial sovereignty’246 but elsewhere it is just ‘sovereignty’.247

3.5.2

Territory and Sovereignty

Let us assume for the purposes of the analysis going forward that the

dominant meaning of sovereignty in international law is not title but the rights accruing from the exercise of title as per Crawford. The organising effect of territory on the operationalisation of sovereignty in international law might be thought of in two different ways. (State-)territory informs

the boundary between sovereigns and non-sovereigns; territory is that

which makes an actor that exercises sovereignty a potential ‘sovereign’248

in the first place. The spatially mediated thinking is key to the creation of oppositional categories such as sovereign/non-sovereign and state/nonstate. The imagined spatiality of international law and specifically a

particular category of space – that of state territory – plays a foundational role in determining certain actors as either the norm (the state with

sovereignty ‘over’ its territory) and the sui generis or exceptional actor. 

This in turn re-entrenches the norm and proves its existence; it proves

sovereignty is a concept mediated by the concept of (state-)territory.249

But (state-)territory also informs the organisation of sovereignty in

international law on a horizontal plane. It determines where one exercise of sovereignty ends, and another exercise of sovereignty begins, in the

jigsaw-like imaginary discussed above; as contained by state space. This is 245 ibid at 448. 

246 Bethlehem (2014) at 20. 

247 ibid at 15. 

248 I use this term loosely and do not intend to refer to sovereigns in the classical indivisible ultimate source of all authority sense. 

249 I expand on this in Lythgoe (2023). 
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the

central

idea

underlying

Bethlehem’s

understanding

that

‘sovereignty . . . rests fundamentally on the notion of exclusive authority over discrete parcels of land.’250 Sovereignty then is mediated by the

spatial assumptions of the concept of (state-)territory explored above on more than one level of analysis. I return to the topic of sovereignty and territory in Chapter 5, reconstructing an alternative way of understanding the spatial mediation of the concept of sovereignty considering the

reconceptualised concept of territory proposed in Chapter 4. 

3.5.3

Territory and Territorial Sovereignty

Let us take a closer look at the discourse law on territorial sovereignty to understand that ‘link’ between the state and territory. One of the most

common explanations, as already established, is title akin to Roman law. 

Territory and property are often compared in the literature, but there are many ways in which territorial sovereignty does not operate in the same

way as title does in property law, and much may depend on one’s legal

training. Property law is differently understood from one legal regime to another, and international law has been constituted by lawyers who have

trained in their domestic legal regimes. Shaw observes this, noting that

‘sovereignty’251 and property are distinguishable but related to Roman

law’s distinction of imperium and dominium, but that this ‘appears to

have been subsequently confused with the rise of feudalism’.252

International law might be ‘built upon the Roman distinction’ but other

legal schools of thought have left their mark. Concepts like res communis and the law developed concerning the seabed are problematic because of

the influence of Anglo-American lawyers.253 Some theories of territorial

sovereignty are a result of the influence of private law analogies from

Roman law and public law analogies developed by German legal

thought.254 This historic lack of conceptual clarity continues to this

day. Indeed, any international legal scholar may apply, without realising, a different theory of territorial sovereignty even within the same piece of 250 Bethlehem (2014) at 13. 

251 Sovereignty is genuinely used rather than territorial sovereignty. 

252 Shaw (1982) at 74. 

253 ibid. 

254 Distefano (2010) at 30–31. 
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work, an issue compounded by mixing up the concept of

territory applied. 

Debates about territorial sovereignty suggest there are between three

and four different approaches.255 These approaches can be broadly

mapped as follows. Van Kleffens, writing earlier than others, identified

three theories, which are: the property, the ‘essential element’ or biological, and the jurisdictional theories.256 Shaw and Distefano identify four: the patrimonial, which evolved into the object theory, or property theory, (or Eigentumstheorie); the subjectivist, or space or quality theory (or

Eigenschaftstheorie or Raumstheorie [sic]); the objectivist or competence theory (or Kompetentztheorie); and fourth, the ‘composite approach’

(Shaw) or ‘dominant’ (Distefano) theory.257 Still further scholars would

distinguish between Eigenschaftstheorie or Raumstheorie.258 I outline and discuss each theory and the concept of territory to which it applies in turn. 

Property or Object Theory – Eigentumstheorie: van Kleffen’s property

theory and the property or object theory identified by Shaw and

Distefano are broadly similar. For van Kleffens this theory means: ‘[u]-

nder the influence of Roman law, sovereignty with regard to territory was long regarded and interpreted in terms of property’ and it helps explain

‘“servitudes” on behalf of other states, such as the right to let troops pass, or to establish a foreign garrison, or a prohibition to construct fort-resses.’259 Shaw classifies the property theory as the oldest with ‘territory regarded as a piece of property pertaining to the ruler’ evolving into the object or property theory such that ‘the state was regarded as exercising its power over its territory much as in private law an owner would treat

his possessions.’260 This, according to Lauterpacht, is the ‘object’ theory of the nature of state territory.261 How territory is conceptualised thus determines how we understand territorial sovereignty; this particular

theory requires an understanding of territory as object – where some

act or practice, like owning or leasing, is done to the object. In a similar vein, Distefano explains this theory thus:

255 See, e.g.: Distefano (2010); van Kleffens (1953). 

256 van Kleffens (1953) at 95. 

257 Shaw (1982) at 75–77; Distefano (2010) at 29–32. 

258 Thirlway (2002) at 370. 

259 van Kleffens (1953) at 94–95. 

260 Shaw (1982) at 76. 

261 Lauterpacht (1970) at 367. 
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according to the . . . minority theory, the relationship between the State and its territory is precisely the same as the one between the individual and a subject of the national legal system. To put it differently, the

territorial sovereignty of the State is a kind of property of international law, that is, an exclusive power of disposing of a territory as is the power to dispose of goods within the municipal legal order. Thus, there is no

difference between the two juridical relationships, nor there is a difference

[sic] in international law between dominium and imperium.262

He also credits this theory with having ‘the merit of having reasonably

explained the judicial nature of the activities exercised by a State over a territory (for example, the cession, the sell, the purchase and administrative concession).’263 What is clearly emerging from this discussion is that

territory is understood as an object and the theory is contingent upon this understanding. While the property theory could at least feasibly allow for a non-physical property to be owned, such as intellectual property, the

scholarship outline above indicates it is a ‘piece’ of property,264 signalling that territory very much is being conceptualised as a physical object. 

This theory is not without its critics. Scholars have argued that this

account is inconsistent with legal reality. Van Kleffens for example

problematises this property theory by questioning: ‘if territory is an

essential attribute of the state, without which it simply is a state no

longer, how can one conceive of territory as something having an

existence apart from the state, something it owns, something outside

it?’265 Lauterpacht too related that opponents of this theory ‘point out

that territory is not owned by the State but that it is the State, just as the individual, far from owning his body, constitutes an inseparable unity

with it and is inconceivable without it.’266 The opponents of this theory that Lauterpacht and van Kleffens identify would seem instead to adopt

the essential elements or Eigenschaftstheorie. Shaw also finds issue with the object theory but for slightly different reasons:

While this theory explains the juridical fact that states may dispose of

parts of their territory, it faces problems in dealing with the notion of federal states, and it does not appear to answer the question of why a state disappears upon the disposal of all of its territory.267

262 Distefano (2010) at 29–30. 

263 ibid at 30. 

264 Shaw (1982) at 75–76. 

265 van Kleffens (1953) at 95. 

266 Lauterpacht (1970) at 367. 

267 Shaw (1982) at 76. 
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The property theory is also criticised for not ‘dealing with the phenom-

enon of multiple properties on the same territory, that is to say the State and individuals (or moral entities).’268 This criticism appears to assume territory is the physical geography and that there can only be one

territory in relation to any particular physical geography. This however

confuses domestic and international legal rights and it is important to

distinguish between national law for individual private property regimes

and international law for the state’s supposed ‘property’. Although, 

perhaps, this discussion could, if pushed further, at least allow for an

acknowledgement that in relation to the same physical space states create overlapping legal rights and legal spaces. 

Van Kleffens’ and Shaw’s criticism is more convincing: if territory is an essential attribute of the state (the notion that what distinguishes a state from other subjects of international law, is its ‘existence as a state’ which

‘entails sovereignty over a territory’269), how can territory be conceived of as having an existence apart from the state? That is not to say I agree with either interpretation. It is simply to say this criticism is plausible and well grounded.270

Essential Element Theory or Space/Quality Theory – Eigenschaftstheorie

or Taumstheorie/Raumstheorie:271 The ‘essential element’ theory and the

space or quality theory (Eigenschaftstheorie or R/Taumstheorie) are often classified as similar and taken together, although I am not sure they are indeed the same. The German makes it clearer that the first term, 

Eigenschaftstheorie, at least refers to characteristics or features of the state. 

For van Kleffens this second theory, which he refers to only as the essential element theory, suggests ‘territory, an essential element of the state, is merely the state itself in what is called its territorial aspect.’272 For Shaw these two theories are described as comparable with the ‘subjectivist

doctrine, or space or quality theory’ but according to which ‘the territory 268 Distefano (2010) at 30. 

269 Thirlway (2002) at 370. 

270 In Chapters 4 and 5, I adopt a different interpretation worth previewing here. Territory cannot exist apart from the state because it is constituted by the activities and social practices of the institution. Physical geography exists apart from the state, but territory does not exist until it is created and constituted (continually) by the actors involved. It is therefore not that territory is an essential element of the state because it exists outside it (which would physicalise and reify territory) but because that territory is dependent on the social practices of the institution to exist. 

271 Shaw refers to Taumstheorie; Shaw (1982) at 76. Thirlway refers to Raumstheorie; Thirlway (2002) at 370. 

272 van Kleffens (1953) at 95. 
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of a state . . . [is] an integral part of the personality of the sate [sic] itself.’273

According to Shaw, Eigenschaftstheorie and Taumstheorie [sic] both hold

that the ‘territory of a state is regarded not as something separate but as an integral part of the personality of the s[t]ate’.274 They would understand that aggression against a state’s territory is ‘a violation of the personality of the state’275 and that ‘an attack on the territory of a state is seen, therefore, not as affecting the property or possession of the state but as a violation of the personality of the victim state.’276

It should be noted at this juncture that Thirlway separates

Eigenschaftstheorie and Raumstheorie. He says of the former that it is

‘the idea of territory as the physical aspect of the state itself’ whereas Raumstheorie is ‘the mere spatial extent of the State’.277 This accords with my own assessment of there being a distinction, not least because

I propose that Eigenschaftstheorie and Raumstheorie assume entirely

different concepts of territory. The former properly understood would

conceptualise territory as something physical, the latter as a space. 

Although when the concept of territory is physicalised and naturalised, 

it might be easy to slip into thinking they are both the same. 

This second theoretical account, has been understood as problematic

for a number of reasons, not least because ‘if the territory of a state is of its essence, any modification of that territory would result in that state losing its identity’278 suggests that any change in territorial extent, 

whether by cession or by acquisition, seriously affects the personality of the state itself. ‘If one of its constitutive element [sic] changes, the State’s personality should change accordingly.’279 Notably, this is only a charge against Eigenschaftstheorie and its reification of territory. Thus, notions of this theory can also be traced in the debate about whether disputed

boundaries calls into question whether an actor has a defined territory in order for qualify as a state. This was part of the debate surrounding

whether Albania, without defined frontiers, could be admitted as a state

into the League of Nations. It is more the framing of the debate that is of interest here. If not having established boundaries and a defined territory calls into question the very ‘identity of the States whose borders are the 273 Shaw (1982) at 76. 

274 ibid. 

275 van Kleffens (2002) at 96. 

276 Shaw (1982) at 76. 

277 Thirlway (2002) at 370. 

278 van Kleffens (2002) at 96. 

279 Distefano (2010) at 31. 
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subject of dispute’,280 then clearly territory is assumed to be an essential element of the state. 

According to Shaw, Eigenschaftstheorie also struggles to explain federal

states, condominiums, and leases.281 Although not further elaborated on, 

presumably this is because it is assumed that states cannot share the same body in the case of condominiums or that part of the body can be leased

to some other state without losing its identity. As van Kleffens quips:

‘[t]he whole [essential elements] theory seems to belong to biology rather than law.’282 Although, this is perhaps more true of Eigenschaftstheorie

than Raumstheorie, if those using Raumstheorie do indeed understand

territory as merely the spatial extent of the state and nothing more. 

Lauterpacht rejected this second theory as in his view ‘the practice of

states contradicts this view. [the practice of states] offers repeated

examples of territory being treated as the object of a right external to

the State.’283 Lauterpacht offers historical examples such as when terri-

tory was given in marriage settlements or when Denmark sold the West

Indies to the US in 1917. He does grant that ‘undoubtedly, territory, 

however small, is essential to the existence of the state’ but he says that by adopting the object theory it is not necessary for territory to be ‘as

external to the State as ownership is to the individual.’284 He goes on to argue:

it is not necessary to deny the indefensibility of territory for the State in order to maintain at the same time that it is the object of the proprietary right of the state. It is indispensable in the sense that for a State to exist some territory there must be.285

Lauterpacht appeared to have stronger preference for the object theory

over the subjectivist theory. He argues ‘[t]he individuals in their collective capacity as a State, own the territory of the State. The State owns its

territory.’286 It amounts, in some respects, argues Lauterpacht, to nom-

inal ownership. And yet, this theory still underlies some of the thinking in international law discourse. 

280 Craven and Parfitt (2018) at 198. 

281 Shaw (1982) at 76. 

282 van Kleffens (1953) at 96. 

283 Lauterpacht (1970) at 367. 
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If we remember above, the subject theory was preferable to the object

theory in the eyes of its proponents because ‘if territory is an essential attribute of the state, without which it simply is a state no longer, how can one conceive of territory as something having an existence apart from the state, something it owns, something outside it?’287 and ‘territory is not owned by the State but that it is the State, just as the individual, far from owning his body, constitutes an inseparable unity with it and is inconceivable without it.’288 This theory adopts a particular understanding of

territory too: while also an object, it is an object with a relationship steeped in naturalised and biological thinking, as opposed to a legal relationship property. Both theories (perhaps with the exclusion of Raumstheorie)

objectify and reify territory (it is evidently possible to objectify a body). 

What this discussion so far also shows is that international legal

doctrines pivot between different relationships between territorial sovereignty and territory, and different concepts of territory. The Crime of

Aggression is a legal regime that is arguably designed in its origins with an understanding of Eigenschaftstheorie assuming a reified concept of

territory, and it exists in the same legal system as doctrines and principles assuming a different concept of territory theory of territorial sovereignty, such as the law relating to the ‘acquisition’ of territory. International law as a positive regime of law is inconsistent in its approach to both the

relationship between state/sovereign and territory, and the underlying

concepts of territory informing these relationships. No wonder there is

little consistency in the discourse. 

Jurisdictional Theory or Competence Theory – Kompetenztheorie:

This theory is unlike the first two in that territory is often, but not

exclusively, conceptualised as a space rather than an object. According

to van Kleffens: ‘[t]erritory, in this way of thinking, is that space within which in principle one sovereign state only is entitled to exercise its legal power, to the exclusion of all other states’.289 This can also be found in Kelsen’s work, with his concept of territory being ‘legally nothing but the territorial space of validity of the national legal order called a State.’290

287 van Kleffens (1953) at 95. 

288 Lauterpacht (1970) at 367. 

289 van Kleffens (1953) at 96. Notably, it is van Kleffens’ final theory of territorial sovereignty. Yet he gave his Hague Academy course in 1953 around the same time that Lautperacht created the fourth combined approach, and it is unlikely Lauterpacht’s combined approach could have been taught at this time. 

290 Kelsen (1966) at 307. 
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This theory, also named the Kompetenztheorie and objectivist theory by

Shaw, ‘sees the territory of a state as the area of state jurisdiction or the space in which the state exercises its competence’.291 Shaw too pays

tribute to Kelsen, noting that this was the theory adopted by

Oppenheim. It appears this theory is an effort by the Vienna School to

‘purify’ the legal concept of territory and ‘demystify’ the state.292

Perhaps it would be more correct to say that it is possible to concep-

tualise territory as a space in this theory, but the physicalising tenedencies often slide quickly back in. This theory at first glance would seem to accord much more closely with the understanding of Raumstheorie

given by Thirlway with territory as the ‘mere spatial extent of the

State’ given that one account at least of Kompetenztheorie constructs

territory as ‘the physical sphere within which the competence of the

State is manifested’.293 Yet even these two passages show that the

former understands territory as a space, and the second reifies territory. 

Kelsen and Shaw’s definitions of Kompetenztheorie appear to apply a

concept of territory as space, not as something physical,294 so there is

clearly the same conceptual instability within this theory vis-à-vis the

concept of territory assumed by it. A further example of this object/

space slippage is from the Island of Palmas case, in which territorial

sovereignty most closely resembles the jurisdictional theory through-

out, such as in this passage: ‘territorial sovereignty . . . serves to divide between the nations the space upon which activities are employed.’295

Yet, as the prepositions hint, ‘upon which’ appears to think of territory as something physical rather than a space. We see again the potential

for slippage. 

According to van Kleffens this theory is ‘undoubtedly the most satis-

factory legal theory’ as ‘sovereignty in respect of a certain territory is perfectly compatible with private ownership . . . it also is consistent with 291 Shaw (1982) at 76, emphasis added. 

292 Distefano (2010) at 32. 

293 Thirlway (2002) at 370, emphasis added. 

294 There are many inconsistencies, contradictions, and different concepts of territory applied. This is possibly due to a lack of awareness that there are different ways to conceptualise territory. I never found much consideration of the concept of territory itself, how it is understood, and the implications of this by any one particular theory in this scholarship. Territory was just an unquestioned given. 

295 Island of Palmas Case (n 21) 839, emphasis added. 
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the existence of federal states, the federation and each of the individual states having their own jurisdictional sphere.’296 Van Kleffens also notes that Kelsen’s approach allows:

territory in the wider (though rather more abstract) sense, where state

exercise only part of their authority: the high seas (where states have

jurisdiction over vessels sailing under their flag), and “no man’s land”, where the same holds good until it is acquired by some state as part of its territory in the narrower sense.297

While this conception of territory is neither ‘wider’ nor ‘more abstract’, it does indicate that international lawyers have struggled to come to grips

with what is plainly ‘territorial’ actions but that are outside their mapped, familiar territory. The assumption of territory-as-container, framed by

borders, is active there, disciplining thinking in terms of what is ‘narrow’

and ‘concrete’. Again, it shows the ‘reach’ for new ideas and concepts that help explain the ‘wider’ and ‘more abstract’ sense of territory, but without the theoretical spatial lexicon to make sense of, and let go of, the

cartographically disciplined imagining of territory. This quote touches

an important theme for Chapters 4 and 5; the idea that competences may

be differently spatially arranged and desynchronised from the ‘mapped’

orthodox territory recognised by international law. For exercising state

authority in such a manner is neither ‘wider’ nor ‘more abstract’, but

entirely normal, and increasingly regular. It is the idea that many international lawyers labour under that territory is something physical which

gives a false sense of narrowness and concreteness. 

Composite

Theory

(combined

Kompetentztheorie

and

Eigentumstheorie): Finally, the composite theory is developed by

Lauterpacht’s attempt to combine the Kompetentztheorie and

Eigentumstheorie (jurisdictional and object theories),298 apparently pre-

ferring this approach because it adopts ‘a highly flexible view of the

concept of territorial sovereignty’ rather than ‘adher[ing] strictly to one of the three major doctrines’.299 Lauterpacht argued that the object

theory did not ‘exhaust the relationship between the State and its terri-

tory’300 and that:

296 van Kleffens (1953) at 96, emphasis added. 

297 ibid at 97. 

298 Shaw (1982) at 77. 

299 ibid. 

300 Lauterpacht (1970) at 369. 
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In addition to being the object of its proprietary rights, the territory is the basis upon which and the area wherein the State exercises jurisdiction . . . 

the State exercises its jurisdiction over persons and things upon its

territory and within the air space above it. This is the gist of what has been called the ‘space’ theory. But much of the discussion bearing on this matter has been rendered sterile by the extreme and exclusive assertions

of what may be called the ‘object’ and ‘space’ theories. The fact is that it is both. The territory is both the object of the State’s right and the space within which is sovereignty and jurisdiction are exercised.301

According to Shaw, this theory accounts for split sovereignty (an advan-

tage of the object theory), because ‘territorial sovereignty is not an

absolute element, it may be divided, and property ‘is a bundle of rights

capable of modification, division and adjustment’ but also for under-

standing territory as ‘the basis on which and the area in which a state

exercises jurisdiction.’302

It is claimed that this is now the dominant theory.303 Quoting its

appearance in the Rome Court of Appeal, Distefano argues that it allows

the ‘territorial state’ to be ‘conceived as space and goods at the same

time’. He explains that: ‘territory is the object of two different types of powers: personal and real at the same time. As a land, the territory is the place “where the imperium is exercised”; whereas, as a good, it can be

subject to appropriation and to the exercises of dominium.’304 In this

theory, the state holds a real right – akin to a property right – and

territory becomes ‘possessed’ by the state, while at the same time, territory is a space for the exercise of jurisdiction. 

Conceptually, territory is two things in this theory: it is at times an

object, and at others a space. This might not be problematic in and of

itself. However, how do we know which concept to apply even when

reading the orthodox discourse, never mind trying to make sense of new

situations, such as the different spaces of globalisation? All four of the theories depend on, and even within the same theory scholars can

project, a different concept of territory – referring at times to spaces, objects, bodies, bases, or platforms, each with different implications for how the concept is operationalised in law and used to relate to other

spaces. Does it create room for confusion? In short, yes. 

301 ibid. 

302 Shaw (1982) at 77. 

303 Distefano (2010) at 32. 
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Further Conceptual Slippage: The foregoing analysis shows how

scholars understand the relationship between territory and sovereignty, 

and consequently the concept of territory. For example, Crawford’s

explanation of ‘state territory and its appurtenances . . . [as] the physical and social base for the state’305 might demonstrate the subjectivist theory of territorial sovereignty. Thinking of territory as a body or base tends to adopt the subjectivist theory of this relationship. This is not, however, how I would classify Crawford’s general approach, which would appear

to fall more squarely into the Kompetentztheorie.306 This conceptual

slippage arises due to a lack of conceptual clarity about the nature

of territory. 

By way of another example, Craven appears to adopt territory as both an

object and a space: ‘the mere factual possession or control over territory . . . 

but rather the ability to rightfully claim the territory as a domain of

exclusive authority.’307 This points to a property-like relationship between the actor and territory and the jurisdictional theory. Craven, it seems, 

adopts the composite approach. However, Craven also says: ‘territory, in

the context of statehood, however, seems incapable of being framed purely in terms of ownership or possession for the simple reason that it concerns the prior question as to the very existence of the legal person rather than merely its spatial parameters.’308 In this second excerpt, Craven, in addition to the property theory, also seems to think territory is required for ‘the very existence of the legal person’ – perhaps exhibiting the Eigenschaftstheorie, dismissed by van Kleffens as being too much like biology. 

This blending of the different territorial sovereignty theories and

concepts of territory becomes quite noticeable and is indeed quite

common – although most follow the composite approach (property/

object + jurisdictional). By way of another example, Clapham here adopts

the property theory:

When a state exercises an authority of this kind over a certain territory it is popularly said to have ‘sovereignty’ over the territory, but that much-abused word is here used in a rather special sense. It refers neither to a relation of one person over another, nor to the independence of the state 305 Crawford ( 2019) at 204. 

306 ‘The competence of states in respect of their territory . . .’ and ‘The legal competence of states and the rules for their protection depend on and assume the existence of this stable, physically identified (and normally legally delimited) base’, ibid. 

307 Craven (2014) at 219. 

308 ibid at 220. 
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itself, but to the nature of rights over territory; and in absence of a better word, sovereignty is a convenient way of contrasting the full set of legal rights over territory with . . . minor territorial rights309 (those being leases, servitudes). 

The rationale to categorise this as ‘property theory’ is that Clapham

discusses rights over territory (as a property). However, Clapham goes

on to affirm the jurisdictional theory too that ‘[a]t the basis of inter-

national law lies the notion that a state occupies a definite part of the surface of the earth, within which is normally exercises, subject to the

limitations imposed by international law, jurisdiction over persons and

things to the exclusion of the jurisdiction of other states’.310 These two quotes, blending the property and the jurisdictional theories, demonstrate the composite approach attempted by Lauterpacht. 

In short, as demonstrated, there is no single agreed understanding

regarding the relationship between territory and the state. All three (or four or five) theories continue to exist in legal thought today. There is little wonder that ‘territorial sovereignty‘ and ‘territory’ are confused concepts. What is noticeable about all these theories is that they theorise territory and sovereignty only in relation to the state. This foregoing

analysis demonstrates that it is the essentialising of the relationship

between state and territory that creates the conditions producing the

aspatial response addressed in Chapter 2. All these theories essentialise the state and territory: they may understand territory as an essential

(physical) element of the state, as a ‘property’ only states can possess

(object theory) or as with the Kompetentztheorie only the space of state

competences is taken into account. 

This common thread, as well as the lack of conceptual clarity, has

important ramifications for trying to explain what is happening when

territory and territorial sovereignty seem challenged or displaced by the processes and phenomena associated with globalisation and global governance. The narratives taking the view that powers and competences

‘leave’ the state and its physical space of the territory assume a physical concept of territory. For without one clear theory, and without clarity

about the concept of territory each applies, attempts to understand what

is happening by using concepts in the orthodox discourse toolbox will

slip between many of these different frameworks. For example, the

309 Clapham (2012) at 168. 
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biology theory can still be traced in discourse about territory and our

theoretical understanding of it. The inseparability of state and territory as concepts often demonstrates an essentialised relationship, where an

almost biological relationship has been assumed. A biological theory

can be found in the definitions above considering that states cannot exist without territory, because it is an essential element of the state (territory being a quality that a state must possess). This is also often a background assumption where territory is a physical base for the state; with territory being equated with the physical geography. The result is that state

territories seem to occupy all the physical geography, so following this

logic, these powers and competences no longer held by the state are no

longer tied to a territory – they have been deterritorialised. And, because, as a rule, territories are objects that only states have, the spaces of other actors, the spaces of reterritorialisation, are unintelligible and

less concrete.311

3.6

Conclusion

So where are we by the end of this chapter? There are two key messages. 

First is that territory as a space is not terribly well conceptualised and theorised. As a consequence, its use is often ambiguous and ambivalent

in its referent. There is a need to develop a more spatially aware onto-

theoretical lexicon. More often than not, territory continues to be con-

ceptually compressed into an object, and that object often understood to

actually be the physical territory. That object has actions done to it that international law regulates: it is violated, it is owned, it is acquired, and so on. This reification of territory informs the concepts of sovereignty and territorial sovereignty in international law, such as the property/object theory or the subject theory of territorial sovereignty. Territory as a space seems to have a role in Raumstheorie and Kompetentztheorie but this

conceptualisation is not consistently applied and fully understood, and

scholars working within both theories are certainly capable of assuming a reified object-territory. The second is that this is always a relationship that describes an object/space and the state. The state is the only actor to 311 I say ‘as a rule’ because of the way theory has rationalised territory and territorial sovereignty – having done so in a manner introducing complex exceptions and the narratives around these exceptions may conceivably apply different concepts of territory and accounts of its relationship to an actor. I explore this exceptionalised legal thought in Lythgoe (2023). 
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have territory, unless it is a sui generis situation or actor, which are

typically understood as being normatively transitory. The very fact they

are sui generis means, however, that the norm is state-territory; that state-territory is typically imagined as flat, contiguous, and homogeneous; and it is cartographically disciplined. 

These theories cause the problems in outlined in the previous chapter. 

When these theories continue to reproduce orthodox latent assumptions

about territory to explain the contemporary global legal and political

orders, the absence of territory from the new order is the only option –

for all ‘territory’ or, more accurately, physical space is already

assigned amongst states. Where there was territorial state with territorial sovereignty, in its place are aterritorial actors exercising powers haphazardly without a clear legal theoretical account for when, why, and where. 

There is deterritorialisation without reterritorialisation. The spaces of reterritorialisation are unknown and unfamiliar to international lawyers

and their discipline. Territory, and many other international law con-

cepts, will as a result have limited usefulness in understanding global

governance and different patterns of law making. Thus, the production of

the end of geography/decline of territory narrative. 

I propose entirely rethinking the concept of territory with insights

from critical geographers and spatial philosophers. In the following

chapters, I offer an alternative interpretation of the legal relationship between actor, competences, and territory that suggests a more spatially

insightful way of understanding concepts such as sovereignty, jurisdic-

tion, and territory. Rethinking the spatiality of the international legal order(s), I argue, offers an alternative explanation of what is and has been going on. It requires us to let some things, namely title, go entirely and to de-essentialise certain relationships and concepts. It is to the reconstruction of a theory, and its alternative narrative about the relationship

between legal rights, space, and actors that I now turn. 

4

Re-imagining the Concept of Territory

We recognise space as always under construction. Precisely because space on this reading is a product of relations-between, relations which are necessarily embedded material practices which have to be carried out, it is always in the process of being made. It is never finished; never closed. Perhaps we could imagine space as a simultaneity of stories-so-far. 

Doreen Massey, For Space1

This chapter turns to how the concept of territory might be re-imagined. 

Continuing to think at the level of the conceptual, in this chapter

I explore how the concept in focus, territory, might be rethought of as

produced; specifically, territory as the product of social relations. 

Territory as the product of lived social relations is a radical departure from thinking that has come before in the discipline of international law. 

But it must be admitted that many of these insights are not ‘new’.2 Spatial theorists have been critically questioning and rethinking many of our

basic spatial concepts and indeed our very epistemologies of space and

time. Yet much of international law doctrines, reasoning, and thought

rely on a largely outdated understanding of space. Therefore, I offer here insights about how international law as a discipline might differently

conceptualise territory, drawing on insights from (critical) spatial theorists about space to ‘update’ the discipline’s onto-theoretical approach to conceptualising territory. These insights allow us to rethink the concept of territory and emancipate international law’s spatial imaginary. In the following, I offer an overview of these insights that enable the better

observation of the relationship between power, law, and space, that in

1 Massey (2005) at 9. 

2 Although perhaps this chapter does in a small way contribute to the thinking of spatial theorists, such as Massey and Lefebvre, specifically in adding to the debate about the relations of control and the conceptualisation of territory not as static but as itself dynamic, multiple, thus, rethinking the binary between ‘territory’ and ‘spaces of flow’. 

The following chapter adds the legal dimension and account of law that is often missing. 





    

turn allows international law as a discipline to differently conceptualise territory, making sense of the competing state and non-state institutions and their territories ‘physically’ overlapping one another. 

This re-imagining starts with a key and basic proposition: that it is the practises of actors that result in the constitution of territory. Territory, then, is not an essential element of the state in a biological sense.3 Nor can territory exist apart from or a priori to the state4 because it is

constituted by the activities and social practices of the institution. 

Physical geography exists apart from the state, but territory does not

exist until it is created and constituted (continually) by the actors

involved. Therefore, territory is not an ‘essential element’ of the state, which would otherwise exist outside of it (for this would physicalise and reify territory), but territory is dependent on the state of another reason: it is dependent on the social practices of the institution to exist. Applying insights from critical geography, and with a major debt to the likes of

Doreen Massey, I propose an alternative understanding of the relation-

ship between the social world and the physical world. One of the key

implications is that understanding territory-as-space negates a physical

understanding of territory. It is not an inert thing to which things are

done; ‘in no way is it a surface’.5 It is this idea which in turn allows the imagining of territories overlapping the same physical geography. 

The second step then, is to further examine what practices, activities, 

and processes are required to constitute the imagined territory, and who

are the relevant actors whose practices matter. In this part of the explanation, I first focus on relations and practices of ‘control’, which I argue plays a constitutive role in the production of territory. Control, as it will be understood, can be exercised by institutions, states and, non-state alike, and is key to the creation of their territory. While this may seem radically different from the current disciplinary perspective, the account of control I give is built upon ideas that will already be familiar to most international lawyers. Where I evidently differ fundamentally in the operationalisation of this concept is that it takes into account the activities of both state and non-state actors, providing a more reflective account of practises of control existing in international law-making and global governance today. Rather

than international law’s normative understanding of the exercise of

3 See Eigenschaftstheorie of the link between territory and state, Section 3.5 above. 

4 Necessary to Eigentumstheorie approaches (property/object theory) to the relationship between territory and state. Also see Section 3.5 above. 

5 Massey (2005) at 107. 
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authority which implicates state authority alone, the approach adopted

here is a social constructivist one. In other words, I am interested in

developing a legal theoretical understanding of control and authority that better reflects contemporary governance, law-making, and regulatory practices, rather than one limited to a twentieth-century state-centric normative international legal positivism. 

The chapter then turns to other spatial characteristics, as I have come

to call them, that are part of conceptualising territory that might also

need to be rethought to allow the concept to reflect the dynamic realities of territoriality. These include problematising and then re-imagining the time of territories, dislodging the implicit disciplinary assumption that territories are static and permanent, and instead envisaging the time of

territory as dynamic and contingent. I next turn to the question of the

bounding of territories, drawing upon the literature that examines

bordering practices and the spatiality of these. As others have done

before me, I propose understanding territory as being bounded by more

than cartographical lines on a map and seeing more practices and

technologies as productive of bounding than previously thought. This

chapter then revisits the mapping of territories and calls for an under-

standing of overlapping, multi-dimensional territories as opposed to the

two-dimensional cartographic gaze that currently disciplines the inter-

national legal gaze. Finally, the chapter turns to the question of why we need a new legal geography for international law. Influenced by Doreen

Massey’s insights on the potential for politics when space is conceived of as open and dynamic, I argue that it is vital that international lawyers

understand the diverse, multiple, and relational territories of actors

relevant for international law, transnational law, global law [insert your preferred term or subfield here], and the law of global governance. 

4.1

The Production of Territories: Lived Social Space

But first: what does lived social space even mean? What is it? Why is it

different? How is it created, both in abstract terms and in practice? In this section, I outline the proposed understanding of territory. Key to it, is an appreciation of territory as a socially produced space, and not as physical geography, that emerged in the 1970s in the work of Lefebvre and others.6

Their work had a major impact in many fields of knowledge, changing

6 For further discussion on this see Müller-Mall (2013) at 71. 
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how these understand space ‘as something we produce by way of our social

lives, and not social life as something we do in space.’7

Given that the epistemological shifts concerning space began in the

1970s, it might be expected that legal texts published before and during

this period primarily treat territory as an object. This was the dominant paradigm in all social sciences, and for quite a long time. There is, 

however, a problem now emerging: international lawyers continue apply-

ing object-like, flattened, and physicalised understandings of territory

and the legal regime and its concepts (like sovereignty) are mediated by

this understanding of territory. International law as a discipline is operating with ‘old’ spatial models and the legal regime is still operationalised based largely on this pre-1970s spatial paradigm. This is another reason, in addition to the lawyer’s objectivist aesthetic,8 that there is a disconnect between the intellectual appreciation of territory as a space, but continued application of territory as an object. This shift requires inter-

national lawyers to profoundly rethink their spatial imaginary and

examine their prenotions,9 that reach far into legal theory and much of

the positive legal regime. 

Territory can be understood as one specific type of spatial frame-

work.10 In this way, I understand territory to be a particular category

of space. Territory here is thought of as a socially constituted space in relation to which control is exercised by states (and, as I argue below, 

many non-state actors). Just as grammar is regarded as the underlying

framework that structures speech, and speech practices also form gram-

mar, territory structures and is structured by the exercise of power. In the same way as speech and grammar are socially based, created and disciplining, so too is territory. 

Territory is not understood as something physical here. It does not

exist a priori to the state or any other actor that it constitutes. Nor does it

‘contain’ something. Thinking of territory in these terms allows for that slip into the essential element theory of the relationship between the state and territory, dismissed by van Kleffens and others.11 In a similar vein, Lefebvre cautioned against assuming a particular a priori form:

7 ibid at 73. 

8 See discussion on the objectivist aesthetic in the Introduction (Chapter 1) on enchantment and heartland concepts. 

9 See Bourdieu’s discussion on Durkheimian prenotions in Bourdieu (2014) at 3. 

10 Lefebvre (1991) at 281. 

11 See Section 3.5 above. 
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Vis-à-vis lived experience, space is neither a mere ‘frame’, after the

fashion of the frame of a painting, nor a form or container of a virtually neutral kind, designed simply to receive whatever is poured into it. Space is social morphology: it is to lived experience what form itself is to the living organism, and just as intimately bound up with function and

structure. To picture space as a ‘frame’ or container into which nothing

can be put unless it is smaller than the recipient, and to imagine that this container has no other purpose than to preserve what has been put in it –

this is probably the initial error.12

Rejecting the idea of imagining territory as a container, and instead

imagining it as a lived space, I propose understanding territory, not as

containing the state, but as a spatial construction for and created by the exercise of power. Consequently, this space exists wherever that power

might be exercised and experienced, even if it is outside the ‘cartographic borders’ (the frame), and by whomever is exercising that power. 

But what does this entail in practice. It all sounds rather abstract. 

Again, Lefebvre is helpful here. He explains it in the following terms: ‘[i]s this [state] space an abstract one? Yes, but it is also “real” in the sense in which concrete abstractions such as commodities and money are real. 

Is it then concrete? Yes, though not in the sense that an object or product is concrete.’13 Territory is concrete because it is a sustained institutional fact and produces real world effects. Territory manifests and becomes

real through the exercise of power. In a similar vein, Lefebvre also

observed that ‘territory must be understood not as a fixed container of

political action and international relations, but rather as a dynamic and constitutive dimension and space of struggle, one that is currently being reconfigured rather than eroded.’14 That it is a space of struggle is also what makes it real – the practices of struggle and what is being struggled against. This reflection brings to the fore two more points deserving of

further discussion. First is the idea of territory as dynamic and socially constituted; second is of territory being reconfigured rather than eroded. 

This understanding of territory as lived, dynamic, and socially consti-

tuted is already dominant in the discipline of geography. Delaney, for

example, observes that ‘territoriality [i]s a social (and political, economic, cultural) process that unfolds not only in a place but through time’ and

that this understanding ‘allows us to more easily see territories as social 12 Lefebvre (1991) at 94. 

13 ibid at 26–27. 

14 Lefebvre (2010) at 36. 
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products’.15 I might add to this that territory is juridically produced and recognised space. Territories result from how ‘human associations –

cultures, societies, smaller collectives – and institutions organise themselves in space.’16 This is not a pre-existing structure. This organisation is a result of social interactions and how space has been socially mediated, constructed, and understood. Thus, territory is a ‘product of interrelations’ that is ‘constituted through interactions, from the immensity of the global to the intimately tiny’.17

Not only is territory political, social, juridical, etc. space, but the

process of the constitution of territory can be understood itself to be

political and ideological. Territory is the result of territorialising actions; such actions are part of a strategy as opposed to a ‘biological impulse’.18

No human spatial relationship is neutral; and territoriality is ‘the primary spatial form power takes’ – ‘people do not just interact with space and

move through space like billiard balls’;19 neither do states, the agents of states, or corporations. State territory was created as a result of sustained practices over a long period of time, for it is not natural that states ‘have’

a territory to begin with. As Lefebvre calls attention to: ‘space has been shaped and moulded from historical and natural elements, but this has

been a political process. Space is political and ideological.’20 In a similar vein, Poulantzas made clear his understanding that ‘national territory has nothing to do with the natural features of the land. It is rather of an

essentially political character, in that the State tends to monopolise the procedures of the organization of space.’21 Poulantzas went on to say that the ‘State materialises this spatial matrix in its various apparatuses (army, school, centralized bureaucracy, prison system:, patterning in turn the

subjects over whom is exercises power.’22 Territories, then, are created as 15 Delaney (2005) at 2. 

16 ibid at 10. 

17 Massey (2005) at 9. 

18 Sack (2009) at 21. 

19 ibid at 26. 

20 Lefebvre (1976) at 30, 31. 

21 Poulantzas (2000) at 104. 

22 ibid. Incidentally, Poulantzas, I think because of his conception of territory, was able to see reterritorialisation: ‘It may be said that the separation of the direct producer from his means of labour and his liberation from personal bonds involve a process of deterritorialisation. But the naturalist image peddled by this term is no more exact in this context than it is elsewhere. The whole process is inscribed in a fresh space, which precisely involved closures and successive segmentations. In this modern space, people change position ad infinitum and traversing separations in which each place is defined by its
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a result of political processes as well as ‘fundamentally constitutive of the social orders whose features they express’.23 We cannot understand the

territories of international law without reference to the legal and political practices constituting territories. 

Further, the practices relevant to constituting territory are not one off. 

There is no single practice that constitutes a territory but many; one

could say, there are usually several activities contributing to this ‘constitutive moment’. Planting a flag in the physical geography but doing

nothing to exercise control on a continuing basis will not make for a

territory. Instead, the control must be exercised on a continual basis. This notion will not be unfamiliar to international lawyers. It very much

accords with the idea of continuous control in international legal doc-

trine. As such, in the Island of Palmas Award, it was observed that

‘practice, as well as doctrine, recognizes . . . that the continuous and

peaceful display of territorial sovereignty is as good as a title.’24 Where I would deviate (quite majorly) from this observation, is the idea that it gives title,25 which would treat territory as an object. Instead, it is in the specific and continuous practices of control that territory is

(continually) (re)made. 

It is therefore important to establish here that any kind of ‘space as

always under construction’ and it is precisely because of this that spaces are ‘a product of relations’ that it is ‘always in the process of being made. 

It is never finished; never closed . . . space [i]s a simultaneity of stories-so-far.’26 Space is never a priori category, something that exists outside of us such that we are then doing something in some pre-made space, but

something that is continually in the making. This is also how territories are (re)made: actors exercising control over different functions and

competences in relation to their spaces change over time. They may

distance from others; they spread out in this space by assimilating and homogenizing new segments in the act of shifting their frontiers.’ This is a marvellous passage. It shows the denaturalising territory can open up this proposed way of thinking. 

23 Delaney (2005) at 10. 

24 Island of Palmas Case (Netherlands/USA) (1928) Volume II Reports of International Arbitral Awards 829, 839 (Permanent Court of Arbitration). It was also confirmed in Legal Status of Eastern Greenland (Norway v Denmark) [1933] PCIJ Ser. A/B, No. 53, 45–46 (Permanent Court of International Justice), and later applied in The Government of the State of Eritrea and The Government of the Republic of Yemen, Award on Territorial Sovereignty and Scope of the Dispute [1996] (1998) XXII RIAA 211 (Permanent Court of Arbitration) [239]. 

25 I explore this criticism further in Chapter 5. 

26 Massey (2005) at 9. 
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change as a result of treaties and such formal legal arrangements or

because of a transformation in the power dynamics between different

actors. Recall here that many who argue that cities are increasingly

important and relevant to international law and global governance often

put this down to an ‘inversion of the hierarchy of power’,27 not some

formal transfer of powers. And where territories look stable, it is because they are always being continually made by actors respecting, abiding by, 

and imagining the territory or territories in question. 

In addition to the practices of control by states, the practices consti-

tuting state territories may well include the decisions of domestic and

international courts and tribunals, concerning, for example, land dis-

putes. While these determinations may play important roles in constitut-

ing a territory initially, state practices must continually recognise and implement the decision. Moreover, it is not just in the example of a

positive finding of territory (such as in cases to do with territorial delimitation) that we can understand this logic in action. Each time a court or tribunal makes a ruling, even where territory is not at stake, they are

always settling it in favour of the territorial status quo by determining that they need not consider the territories of each party before them. And even, for example, where a court is being asked to settle a dispute

regarding a particular place, for example ‘the course of the boundary

between the two countries in the sector from the astronomic marker of

Tong-Tong (latitude 14° 25´ 04˝ N ; longitude 00° 12´ 47˝ E) to the

beginning of the Botou bend (latitude 12° 36´ 18˝ N ; longitude 01° 52´

07˝ E)’,28 the parties, counsel, and the bench may also be implicitly

accepting that there is an agreed status quo for the rest of the territories. 

Although, perhaps the case may be that the states in question have not

yet worked out they do not agree on the rest – and once either one or

both states establish that another part of their territory is disputed, they will undertake a variety of practices, including submitting the new

dispute to an international tribunal, to establish and constitute

their territory. 

There are many more actors than just state representatives relevant

here. Every individual plays a role. This includes even the seemingly

unrelated and mundane activity of children learning about maps

throughout their school years, because what they are learning is a

27 Bruce and Jennifer (2014) at 5. 

28 Case Concerning the Frontier Dispute (Burkino Faso – Republic of Mali) Judgment [1986]

ICJ Reports 554 (International Court of Justice) [2]. 
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particular representation of state space. All of these practices contribute to determining territories into existence. In carrying the map representing state territory in our minds, we each continue to perform and ‘obey’

the geographical imaginary of a state-based system. Massey gives an

excellent smaller-scale example of this idea of continuing to produce

space by being a part of it in her reflections of a train journey to work: you are not just travelling through space or across it (from one place –

London – to another – Milton Keynes). Since space is the product of

social relations you are also helping, although in this case in a fairly minor way, to alter space, to participate in its continuing production. You are part of the constant process of the making and breaking of links which is an element in the constitution of you yourself, of London (which will not have the pleasure of your company for the day), of Milton Keynes (which

will; and whose existence as an independent node of commuting is

reinforced as a result), and thus of space itself. You are not just travelling through space or across it, you are altering it a little. Space and place emerge through active material practices.29

Thus, each time courts and tribunals, states, international organisations, NGOs, or individuals act or omit to act, or even just recall their mental map of international law, they are part of the constitution of the territories of international law – even if it is in the continual remaking of existing territories, as opposed to a major disruption and constitution of

new territories. 

There is one interesting occurrence of a closely related conceptual-

isation of territory in international law. In an oral speech made before the PCIJ, de Lapradelle, acting on behalf of the French Government in the

Nationality Decrees Advisory Opinion,30 explicitly conceptualised terri-

tory as not physical, but instead a (presumably spatial) framework, 

saying:

In works with which the Court is cognisant, and which have modified the

conception of territory in international law, one reads that territory is neither an object nor a substance; it is a framework. What sort of framework? The framework within which the public power is exercised.31

29 Massey (2005) at 118. 

30 Nationality Decrees Issued in Tunis and Morocco (French Zone) on November 8th, 1921, Great Britain v France, Advisory Opinion (1923) no. 4 (1923) PCIJ Series B no 4

(Permanent Court of International Justice). 

31 ‘Part II. Speeches Made and Documents Read Before the Court.’ 106 Nationality Decrees, Advisory Opinion, emphasis added. 
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In this conceptual framework, de Lapradelle displayed an appreciation of

territory as an intangible, abstract framework and associated this frame-

work with the exercise of public power – again confirming that if

territory were to have a central distinguishing feature it would be the

exercise of control. Putting this conception into practice, de Lapradelle explained:

[t]here exists, side by side with the Tunisian territory of Tunis, a French Tunisian territory, because, under the regime of composite sovereignty

constituted by a protectorate in international law, there is in a sense, from a juridical standpoint, a territory which is the territory of the protected State, and another territory which is the territory of the protecting State. 

It may be said that the same geographical area, without losing its physical form, assumes from the legal standpoint either the form of a possession of the

protected

State

or

of

the

protecting

State

according

to circumstances.32

This French Tunisian territory is ‘an extension of French territory’33

‘with the same legal characteristics as French territory in so far as

nationality questions are concerned’.34 Even more interestingly, the doc-

trine that de Lapradelle is distinguishing the situation in question from is the exercise of extraterritorial jurisdiction, which is often how the exercise of control ‘beyond the state’ is viewed.35 He is instead employing a non-contiguous understanding of territory that allows for the separation

of the two spaces that were each French territory, with the territory that existed in the same geographical area as Tunisian territory to be ‘French’

proper as opposed to the extraterritorial exercise of jurisdiction by France in Tunisia. While it might be notable that de Lapradelle explains the

territories of France and Tunisia as side by side, it is difficult to read anything further into it, for it may just be that he did not have the words to explain the situation. The very idea is that it is the same physical

geography that could be a territory of Tunisia for some competences, and

the territory of France for other purposes. 

32 ibid at 97–98, emphasis added. 

33 ibid. 

34 ibid at 100, emphasis added. 

35 I review this distinction further and reinterpret extraterritoriality entirely in Chapter 5. 

Both extraterritoriality and the ‘territory proper’ outlined here are techniques and narratives that were and are used in colonialism and neocolonialism. Just because I am highlighting this usage by de Lapradelle, I do not in any way condone or apologise for imperialism and colonialism. Indeed, I am showing the way in which spaces are constructed to support such endeavours. 
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This is a fascinating incidence of territory-as-space, not territory-as-

object. Surprisingly little or nothing is written (nothing if I am correct) in English about this important doctrinal reinterpretation about how territory is understood. For, as de Lapradelle said, this understanding ‘modifie

[s] the conception of territory in international law’ and it does so in a significant way.36 It is difficult to say why this conception of territory, from such a prominent international lawyer, has not been adopted more

often. Perhaps its association with colonisation and its appropriation for the purpose of making ‘Tunisian’ territory ‘French’ has made the

reasoning unpopular – and not incorrectly if we imagine territory to be

the physical geography. However, to make ‘Tunisian territory’ the phys-

ical geography is itself falling into the move of physicalising and naturalising territory. It totalises, assuming the physical geography in its totality

‘belongs’ to Tunisia. Moreover, it is to homogenise the identity of

Tunisia, underpinned by wider discourses equating space-culture-nation-

hood – an ‘isomorphism between space/place on the one hand and

society/culture on the other’.37 I think the proposed reconceptualisation outlined in this chapter offers an alternative narrative that has the power to explain the strategic legal geography of colonisation, where indigenous 36 Nevertheless, there are problems and perhaps even internal contradictions with what de Lapradelle said: although this space becomes ‘French territory in so far as nationality questions are concerned’, de Lapradelle is unable to satisfactorily explain why the territory

‘geographically speaking is called Tunis’ – there is thus a physicalised understanding of territory creeping in. However, ‘as far as nationality questions are concerned’ hints at the idea that territories can be formed for a particular competence, given that for other competences Tunisia was thought to exercise power. Secondly, de Lapradelle appears to assume there can be only one sovereign power or dominant public power and it is not clear whether this is in respect of each territory or in respect of ‘Tunis’, ‘Part II. Speeches Made and Documents Read Before the Court’ (n 32) 106. It is not also clear whether de Lapradelle understands that sovereignty is only exercised by one state vis-à-vis physical geography and is therefore totalising, with the other actor exercising something less than sovereignty in respect of its territory. Contradicting this, or perhaps providing clarity, de Lapradelle does outline that he understands this is a composite sovereignty arrangement. 

Remarkably, this composite sovereignty, in contrast to how condominium is understood by Shaw and others, has two territories, not one. 

37 Massey (2005) at 64. Massey goes on to say: ‘The assumption was firmly established that space and society mapped on to each other and that together they were, in some sense

“from the beginning”, divided up. “Cultures”, “societies” and “nations” were all imagined as having an integral relation to bounded spaces, internally coherent and differentiated from each other by separation. “Places” came to be seen as bounded, with their own internally generated authenticities, and defined by their difference from other places which lay outside, beyond their borders.’
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practices are unrecognised in favour of practices of western states,38 and practices today of what are, in essence, imperialist practices exercising of control. What is clear, however, is that this formulation of territory –

territory-as-space – helps make sense of situations where two different

actors have power over the same space – and this approach ‘detotalises

the space’ that would otherwise happen with territory-as-object. 

Thus, in the understanding being put forward, territory is a social or

institutional fact; it is not the brute fact (physical geography). A space becomes territory as a result of its ‘relationship with society’39 and its creation by and signification for various actors.40 This space is not a

substance nor a physical object. This notion requires territory to be

unreified, unnaturalised, and dephysicalised; the concept cannot be both

object and space: space may refer to brute physical facts, but it is

not physical. 

4.2

The Relationship of the Physical and the Social Worlds

So, if territory ‘has nothing to do with the natural features of the land’41

what is its relationship to land? Territory in this understanding may refer to the natural world but it ‘should be examined not as an actual state

space, [instead understood] as the powerful, metaphysical effect of prac-

tices that makes such spaces appear to exist.’42 A territory is ‘a bounded social space that inscribes a certain sort of meaning onto defined segments of the material world’, that is, the physical geography.43 Thus, 

territory is not the physical geography, but the space created as a result of particular practices (claiming or occupying) and their effect (inscribing meaning onto that physical geography). 

Our experience of territory can easily be confused with the bodily

experience of physical geography. This can even be what produces the

conceptual collapse in a distinction between the space and the physical

geography. I have found Descartes helpful to understand this. He noted

that ‘it is a frequent habit when we discover several resemblances

between two things, to attribute to both equally, even on points in which 38 In particular, I am thinking of the argument made by Gathii (2002) at 305. 

39 As in Klauser (2008) at 25, 34. 

40 For further discussion on this see: Searle (1995) at 26–27, 34–35. 

41 Poulantzas (2000) at 104. 

42 Painter (2010) at 1116. 

43 Delaney (2005) at 14, emphasis added. 
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they are reality difference, that which we have recognised to be true of

only one of them.’44 If territory and physical geography resemble each

other, it is possible to forget there is a difference. This creates and

reinforces the flattened and physicalised concept of territory in the

discourse. We may realise objectively that geography, like politics and

economics, is a ‘social constructed body of knowledge’45 and that terri-

tory is a concept, like free trade, democracy, etc. However, territory

differs from these disciplines and their respective concepts because it

often represents something very real and physical to us – our ability to

experience, touch and be on physical geography and in a territory at the

same time. This profoundly affects our understanding of this concept, 

helping us to collapse or flatten the distinction. This is a problem I think that may be more peculiar to geography, unlike our understanding of

concepts associated with politics and economics (free trade, democracy)

which may remain abstracted to many more degrees. While democracy

may be materialised in ballot boxes, in institutions of government, etc. 

and while free trade may materialise in goods and currency, these

physical realities are more easily recognisable as one step removed from

their concepts. 

Thinking about the previous two points together – understanding that

territory refers to rather than actually is physical geography and that

territory is socially produced and not physical or natural space – where

does this leave the concept of territory for international law? An example might help explain this: would ‘Mount Everest’ exist if there were no

humans on earth to name it? To this we can add the question: What is

Mount Everest? A collection of atoms exist – that is the only brute fact. 

Mount Everest – the signifier of those signified atoms – does not actually exist. Society has named it thus, although only in English. In Nepalese it is सगरमाथा and in Tibeten it is Chomolungma. Each language also has its

own connotations about what is signified. For example, in Tibetan, 

Chomolungma means ‘mother of the world’ which implies height, and

a particular understanding of ‘mother’, but also a differently imagined

relationship to the physical geography. Thus, the same question arises:

could Chomolungma even exist without humans to name it? Even our

understanding of ‘Mount Everest’ as ‘the tallest’ mountain is an inter-

pretation. It is based on some value of understanding the height of

something, on some need and ability to measure something. Moreover, 

44 Descartes, Œvres philosophiquesm (1963), cited in Foucault (2002) at 56. 

45 Anastasopoulos and others (2013) at 1–2. 
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its history and its significance for those who have experienced it firsthand will differ from those who have never been there, etc. Thus, Mount

Everest, सगरमाथा, and Chomolungma refer to brute facts, but those brute

facts

do

not

naturally

equal

Mount

Everest, 

सगरमाथा, and

Chomolungma. 

Why is this important to international law and our understanding of

territory? It helps us understand the territory of the ‘UK’ or ‘Nepal’ is a signifier too. And rather than physical geography becoming territory, it is space that becomes territory as a result of a ‘relationship with society’.46

Territory is ‘informed, semiotised’ space which is filled with meaning.’47

The signified are land, sea, inner waters, lochs, airspace (maybe), etc. This helps us understand territory is not the same as the physical geography. 

The concept of territory is, as Elden argues, ‘inherently related to, yet ultimately distinct from . . . land and terrain’.48 There are practices and meaning which produce territory. Territory in turn then might be

thought of as a socially ‘significant space that consists of signifiers . . . 

and [the] signified.’49

At this point we have established that territory is space filled with

particular meaning and constituted by the practices of actors; that territories are constantly being made. How they are made and remade is the

through practices exercising control and it is to this central idea that

I now turn. 

4.3

Recentring and Relocating Control

In international law, it is said, the concept of the state is ‘rooted in the concept of control of territory’.50 This idea echoes through much of

orthodox legal writing. Thus, for example, Malanczuk writes, ‘[t]he

control of territory is the essence of a state’51 and Shaw comments, 

‘[t]he principle whereby a state is deemed to exercise exclusive power

over its territory can be seen as a fundamental axiom of classical inter-

national law’.52 The exercise of power is often understood to manifest as 46 As in Klauser (2008) at 34. 

47 Claude Raffestin (1986a), ‘Ecogenèse territoriale et territorialité’ in Franck Auriac and Roger Brunet (Hg.), Espaces, jeux et enjeux (Paris, S. 173–85) as cited in Klauser (2008). 

48 Elden (2013) at 22. 

49 Raffestin (n 48). 

50 Lowe (2007) at 138. 

51 Malanczuk (1997) at 75. 

52 Shaw (1982) at 61. 
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a state having jurisdiction. The exercise of power is important to defining both state and territory because territory is often understood as the thing controlled by the state. While there is a vague idea that it is a central notion, the theoretical justifications have not received enough attention in international law discourse concerning territory, especially when

compared with the likes of sovereignty, jurisdiction, statehood, etc. 

The concept of control often appears in discussions about state responsi-

bility, belligerent occupation, international human rights law extra-

jurisdictional tests, and international criminal responsibility.53 What is noticeable is that control is appearing increasingly as a test for jurisdiction outside a state’s recognised territory, and the discourse reflects this, but it is less central for discourse on territory alone – likely because it is assumed ‘all territory is under the control of the state’ and that is that. 

But to me it is interesting that control in state territory and control to establish extraterritoriality are clearly linked but undertheorised. In this project, I recentre control in theorising any and all territories and take time to reflect on the concept’s relationship to space – or more precisely, the relations of control that constitute the spatial. 

4.3.1

Territories as Controlled Disciplined Spaces

In Chapter 3, I touched on the idea of an anatomy of a concept. To recall, I suggested thinking of the structure of the concept of territory as follows: there are several ideas, characteristics, and elements that combine to

configure the concept of territory. These can be thought of as a bundle

of characteristics that can be changed, altered, or potentially removed

altogether. For example, the space could be seen as uneven or as

homogeneous, such that law applies uniformly across the whole space

or it could apply unevenly. Borders may be differently practiced

depending on the laws and technologies in place.54 Yet many spaces

may be homogeneous or uneven, contiguous or nonadjacent, fleeting or

permanent, like supermarket aisles or the space of shade under a tree on

a hot day, but not all spaces are territory. As such I argue there are certain ideas that are constitutive of the concept of territory. Not all spaces that are homogeneous are territories, nor all spaces that have some kind of

line of demarcation. That feature which transforms a space into a

53 In particular ‘effective control’. For a discussion of this usage, see Milanovic (2008) at 426–29. 

54 Mezzadra and Neilson (2013). 
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particular type of space that we call territory, that I suggest should be the most helpful determining factoring in understanding when a territory is

constituted, is when a community exercises control in relation to that

space and uses that space to order their activities. In other words, it is possible to identify a central characteristic of territory, without which the space described is not territory. 

When I say there is a ‘central characteristic’, let me clarify by saying that I do not think that this is some ‘magic’ transcendental concept55 that solves all our problems in diagnosing territoriality for all time. I instead would say that the idea of adopting the concept of control as central to the narrative here has more explanatory and diagnostic power – it is more helpful to the task outlined in the introduction, which is to assess and analyse which actors are exercising power, and how, in contemporary law and politics characterised by multiplicity, plurality, heterogeneity, etc.; certainly more useful in terms of explanatory power than using the concepts of sovereignty, jurisdiction and territorial sovereignty to explain these phenomena, not least

because of the ambiguity and lack of conceptual stability of these concepts established above. Yet I also see control as relevant to the discussion of these concepts. It is why they are in the first place connected to the concept of territory; the concepts of sovereignty and jurisdiction can be thought of in many ways as boiling down to the concept of control too. 

This idea then should not be alien to international lawyers. As outlined

at the opening of this section, control is already understood as central to the relationship between territory and the state, as well as to jurisdiction. 

Control is an important concept for international law generally, under-

pinning much of its legal reasoning: control is used to establish (individual criminal or state) responsibility56 and to define jurisdiction

(‘jurisdiction [as] a consequence of the fact of control’57). This conceptualisation should be fairly uncontroversial given that many definitions of territory highlight this characteristic, as in the ‘territory of the state is a part of geographic space which is under the control and sovereignty of

the state’58 and ‘[t]he relationship between territory and power is clear. 

Power is essentially, although not exclusively, exercised within a given

territorial area.’59

55 Here I am influenced greatly by Cohen (1935) at 809. 

56 Orford in Crawford and Koskenniemi (2012) at 275. 

57 Orford (2008) at 981, 990. 

58 Bílková in Kuijer and Werner (2017) at 33. 

59 Kohen (2016) at xi. 
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The exercise of control ‘over’ territory is understood as an essential

element of statehood to the point where ‘one of the factors taken into

account when granting or denying recognition of statehood to Western

Sahara and Palestine is the presence or absence of a territory under the

effective control of the movement.’60 This is confirmed by Orford who

notes that ‘[i]nternational law has long treated effective control over

territory as an important criterion of statehood.’61 It is also present in the following:

A State in international law only exists if its governmental power is an

effective one, i.e. if it is able to enforce its decisions inside the governed territory . . . only the effective occupation of a territory creates rights of the occupying State, i.e. the State must factually be able to govern

the territory concerned.62

Control is the important consideration by which state territory has

expanded in the past. Control was the measure, for example, by which

territory extended into the sea when technologies created access to the

sea and its ‘resources’. Control (and state interests in retaining that

control) is entirely bundled up into the importance of territory in

international law. For example, the need to control airspace is largely

why this space became part of the state’s territory (if indeed it is part of state territory). Control over territory, the acts that constitute territory in the first place, is of continual importance not just a one-off establishment of the facts. This was already established above in connection to the idea of practices not being one off, given those practices are implementing the relation of control, it makes sense that those must also be continuous.63

Moreover, the concept of control was key in the Kasikili case, but what

Gathii shows is that it was only really the practices of control by

Europeans that held weight for the bench, and not the ‘use and

60 Bílková in Kuijer and Werner (2017) at 41. See also discussion in relation to territorial control being invoked as a way to evaluate whether a state is sovereign ‘from the mandate system of the League of Nations to . . . “unwilling or unable” arguments’ (Kendall in Kuijer and Werner (2017) at 90). 

61 Orford in Crawford and Koskenniemi (2012) at 280. 

62 Bernhardt (1984) at 70. 

63 This was established above regarding the idea that practices constituting that space must be continual. See, in particular, Island of Palmas Case (n 25) 839; The Government of the State of Eritrea and The Government of the Republic of Yemen, Award on Territorial Sovereignty and Scope of the Dispute (n 547) para 239; Legal Status of Eastern Greenland (Norway v Denmark) (n 547) 45–6. 
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occupation’ by the Masubia which were framed as ‘primitive’ (and thus

not control in the ‘civilised state’ sense).64

This proposal is parallel with the definition of territory at its ‘root’ in geography. Territory within this discipline is often conceptualised as

space that is ‘claimed or occupied by a person or group of persons or

by an institution’65 where claiming or occupying territory is realised

through practices and relations of control. McCarthy, for example, expli-

citly states that ‘territoriality is the . . . exercise of power through control or influence over a bounded space [territory]’.66 The law should be

concerned with who has the right to exercise control over X, Y, 

or Z competences. 

4.3.2

Who Controls? 

Here I turn to the question of who does what controlling of territory. 

Control, it is understood here, must be exercised by someone or some

institution; there must be an actor exercising some element of control or ability to influence or discipline a space and what happens within it. The narrow concept of territory present in international law understands only the state to be capable of exercising the relevant control necessary to

produce territory. And as the Kasikili case and Gathii’s interpretation of it shows, it is only the practices of certain actors that has far too often been deemed sufficient to qualify. But I have a more foundational

question: why does this actor necessarily have to be the state? The actor could be a multi-national corporation (MNC), institution, or group of

people. By thinking about the who in such a way, I suggest it helps us

problematise and eliminate the normativity existing in the assumption

that only states exercise relevant practices of control for the constitution of territory. It can also help diagnose patterns of thought that rely on

ideas of European/North American superiority and Othered inferiority. 

What contributes to the assumption that only state control matter is

the unilinear historiography written of territory and the state; a unilinear 64 Gathii (2002) at 583. This is why I also suggest below we need an expanded definition of control – as what counts as control continued to be determined by criteria that inform a

‘civilised state’. 

65 Storey (2017). 

66 McCarthy (2007). This may appear at first glance to be circular reasoning. However, it would be circular reasoning to say ‘“territoriality is the . . . exercise of power through control or influence over a bounded space [which we call territory]” and territory exists because of territoriality’, but McCarthy does not ‘complete the circle’ so to speak. 
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history that carries within it a grand narrative of progress, leaving the impression that the state and territory was a progressive development

from what came before. This ‘one way’ narrative cannot convey the

backwards and forwards between competing organising structures and

ideologies, nor the competing political and legal arrangements that

challenged or worked against state authority and control. The narrative

helped ensure the entrenchment and success of the state from the

fifteenth century onwards, but it also hides the many competing author-

ities both then and in contemporary international affairs. This unilinear narrative relating to the state and territory, which ‘in its purest form

assumes necessity in evolution’,67 is common in the discourse. A typical

example can be seen in Khan’s unilinear narrative account of the rise of

territoriality and the ‘upgrading’ of territory as ‘an important installment in the ongoing and century-long transitional process from medieval to

modern statehood’.68 This framing strongly suggests a final or single

‘destination’ (modern statehood) for the historical evolution of the relationship between state and territory. It falls into the progress narrative trap – the most extreme example of which is the End of History thesis, 

positing the liberal, democratic, territorial nation state as the ‘final’ model for political authority.69 In a sense then, much of orthodox international legal theory understands the world as having been ‘split up in separate

territorial units’70 – that is, states – because states succeeded in the

ideological battle against papal and other authorities. As a result, the

discipline of international law operates with a spatial imaginary domin-

ated by the spaces of states. 

Contrary to this unilinear narrative, Ford argues the relationship

between the state and territory is not one of ‘empirical fact but one of

positive design’.71 Ford observes:

the first year student of property law learns that a subterranean gas

reservoir “belongs” to a given piece of property only due to a set of

contingent legal rules. The resources can be severed from ownership of

the land on the surface and its status as property may depend on factors

other than the status of the land immediately above it.72

67 Sack (2009) at 20. 

68 Khan (2012) at 234. 

69 Dalby (1993) at 87. 

70 Bílková in Kuijer and Werner (2017) at 21. 

71 Ford (1999) at 843, 904. 

72 ibid. 
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As Ford points out, the relationship between territory and state in

international law is often ‘a natural or necessary correspondence’.73

Why in domestic law is the relationship understood to arise as a result

of contingent legal rules, but in international law there is an essentialisation of state and territory? The cartographical representation of the earth as state space dominating international law’s spatial imaginary has much

to answer for. 

Rather than understanding territory as ‘comprehensible only through

its relation to the state and processes of statecraft’,74 I propose understanding territory in relation to additional authority and societal structures. The result untangles the state and territory such that they no longer

‘reciprocally impl[y] the other’.75 Instead, in adopting the proposed

understanding of control, when and where any actors are capable of

disciplining people, activities, processes, etc., it might be thought of as having a territory. 

4.3.3

Defining Control

Thus far, the terms ‘control’, ‘discipline’, and ‘influence’ – and even ‘use’–

have been used interchangeably and this is relevant. None of these terms

are ideal. The concepts of ‘control’, ‘influence’, ‘discipline’, and ‘use’ each have their own connotations. All are also spatialised, many of them are

imagined as being top down. Control is a concept that fits the model of

the notions of authority and actorhood that are familiar to international law today. Yet, terms, such as disciplining, can help diagnose those nonstate actors that exercise influence on activities and discipline life in their spaces. This includes the World Bank, the International Seabed

Authority, IMF, GAVI, the Vaccine Alliance, etc. This is a model of

governance that is political in the broadest sense of the word. ‘Use’ or

‘occupation’ are also related concepts that can and have been used in

international law discourse to understand the relation of people to space. 

Gathii discussed the priority of the geographical and scientific over the

‘Masubia’s use and occupation of the contested island as a basis for

establishing historic title over the island to the Masubia’ in the Kasikili case.76 I, however, do not like the word ‘use’ as it easily slides into the 73 ibid. 

74 Brenner and Elden (2009) at 353, 363. 

75 ibid at 364. 

76 Gathii (2002) at 582. 
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idea of using land productively and usefully in order to justify colonial expansion. Locke, Schmitt, Blackstone, etc. were all concerned about the

correct and full ‘use’ of nature in order to have stronger title.77 Given the struggle for finding the perfect or even just an appropriate word, I am

going to retain ‘control’ for the purpose of this analysis as it does the job of signifying the main idea that I am trying to communicate. 

However, this adoption is with a caveat: I do not propose adopting a

high test of control – such as the idea that the only relevant control is the ability to enforce the will of the state militarily (‘effective control’) within the territory – but, in line with much of the governmentality discourse, 

I develop a looser test; namely, that the actor has the ability (often is legally empowered) to influence and discipline activity and people in

some way.78 This is because the way control is exercised, how relations of power are formed, how power is practised, will differ from one situation

to another. As such, ‘effective control’ would be far too high a test for determining when a territory is constituted. Instead, it is a concept that reflects the implementation of an ideology about ‘legitimate sovereigns’, of sovereignty as an indivisible concept, and of territory understood in a geographically totalising sense. Once what is at stake in ‘having’ a

territory is reduced, there is no need to retain any notion of effective

control for the purposes of establishing that a territory exists.79

The important idea here is that this control is a spatial strategy and

operates with a particular spatial logic, it does not always take the forms that international law has traditionally recognised, which have an imperialist legacy. Sack has observed that the notion of control is not ‘precise or rich enough’ to understand territoriality, or in other words, to understand the exercise of power necessary to constitute territory.80

He develops a comparable notion, defining territoriality as a ‘spatial

strategy’ to ‘affect, influence, or control people, phenomena, and rela-

tionships, by delimiting and asserting control over a geographic area. 

This area will be called territory.’81 The execution of such a strategy does not need to be the product of a single design. As others have considered

77 Prost (2023). 

78 I am not referring here to the specific Foucauldian categories of control – juridical, disciplinary, and biopolitical – but rather to the idea that control can be exercised through many different means and in many different forms. 

79 States, I am sure, will still want to retain this test for attribution in the law of state responsibility. 

80 Sack (2009) at 19. 

81 ibid. 
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before me, any thinking about the form of control that constitutes

territoriality should pay attention to all the various ‘conscious and

unconscious engagements and interrelations between individual and

collective social actors and space’.82 This understanding of the more

subtle ‘conscious and unconscious’ modes of influence is similar to

Foucauldian conceptions of power and power’s relationality. Foucault

observed that ‘territory is no doubt a geographical notion, but it’s first of all a juridico-political one: the area controlled by a certain kind of

power’.83 The strength of this approach lies in its emphasis on under-

standing the activities, processes, and relationships constituting territory as opposed to the usual physical geographic-referent definition of territory. It understands the more subtle practices that constitute territories and the relations of a far wider array of actors are relevant. 

Territory, on this reading of things then, is a space produced by

activities, processes, and relationships. Territory is not an object (natural or otherwise) but a space created by ‘the social processes and relationships that produce it’.84 Those social processes may comprise practices to influence those seeking to access the space, including the repelling of possible migrants by physically ‘moving’ borders85 as well as various strategies to discourage movement in the first place (with policies aimed at ‘helping

refugees as close to the source of the problem as possible’).86 It may also comprise placing restrictions on people and activities such as the exclusion of refugees from jobs and social life. The explanatory power of this

approach is great; many policies of social exclusion are not viewed as

direct activities of control as international lawyers know the concept; the UK government does not force Syrians to stay in Syria or in refugee camps by any physical means but on procedural grounds and the chance of

making an asylum application. Thus, bordering processes may ‘be experi-

enced wherever admission is being negotiated’.87 While there are some-

times explicit legal arrangements, an important part is also played by

communications and cultural messaging. Therefore, having a wider under-

standing of how influence over territories is practised today seems all the more pressing and essential given the gravity of the issues it interacts with. 

82 Klauser (2008) at 33. 

83 Foucault in Elden (2013) at 5, 7. 

84 Klauser (2008) at 36. 

85 Arbel (2013) at 65, 65. 

86 Teubner and Fischer-Lescano at (2016). 

87 Kesby (2007) at 101, 103. 
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4.3.4

Control over What? 

The next consideration is control over what?88 There are two key points

here. First, it should be highlighted that control over territory is often used as a shorthand for control over the activities and people taking place in relation to the institution’s space but all too quickly it stops being a shorthand and is then conflated with control of the physical geography. 

Besides, the spatiality often assumed with the preposition ‘over’ can be

just as problematic in this regard. It would therefore be more accurate

going forward to say that it is control over functions within or in relation to a particular territory rather than the shorthand. For it is too easy when adopting the shorthand to conceptually slip into saying ‘control over

territory’ as opposed to ‘control over functions’ and to slip into the

spatialised hierarchy of state over or above the physical geography. 

This gaze stems from and is enabled by a ‘bird’s eye’89 or ‘god’s eye’90

view of territory, which also tends to aid in the conceptual flattening of the concept. This is also reproduced by the cartographically disciplined

imagining of territory addressed in the previous chapter. 

Second, control need not be over all aspects of social life taking place in the same physical geographical space, only over some aspects. The

centralisation of functions in the state bureaucracy91 appears to have

ruined us for understanding decentralised governance.92 So while most

accounts pick up on the idea that functions have been decentralised and

distributed (away from the state), where those spaces of decentralisation exist are as yet unfamiliar and unknown. What is important to decentralised governance is there no single actor which exercises control over all 88 The where does not really need to be examined separately. The where is the territory; it is what is produced when actors exercise control. 

89 Pickles (2004) at 80. 

90 Rorty (1991) at 156. See also for a relevant critique, the ‘god trick’ by Haraway (1988) 575. 

91 Sassen (2008) undertakes a thorough mapping of the centralisation of functions in the state, and also traces the decentralisation of the assemblages associated with the ‘Global Digital Age’, specifically the internet and financial markets. Julie Cohen also addresses new architectures of control in Cohen (2012). 

92 Decentralisation is now less enfolded with associations of the ‘primitive’ pre-state models (i.e., feudalism and lex mercatoria) and is now very much in vogue with associations of being ‘somehow more organic, more closely tied to communities, more encouraging of participation, more connected to desire, need and decision making, and so forth.’ This is mapped by John Haskell in relation to crypto currency in Haskell (2022). See also Parkin who refers to ‘algorithmic decentralisation’ and notes that it is part of the ‘hype’

surrounding blockchain, helping the political project of dismantling centralised state power through software: Parkin (2020) at xiii. 
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functions traditionally assumed (itself quite an idealised assumption) to be within the control of the state. As such, there are now many new

‘fresh’93 spaces that have been formed upon the assumption of control by

this array of actors. This point is related to my critique of exclusivity in the following chapter, where I argue there is a misconception of exclusivity present in the notion of ‘control over territory’. Exclusivity often

assumes there is comprehensive control over all activities and peoples

in that particular physical geography. As I argue there, it is instead rights that are exclusive. In Chapter 5, I expand on this as it is key to offering a legal theoretical account of how, in relation to any one particular physical geography, numerous territories may exist with different actors controlling or influencing elements of social, political, legal, and economic life. 

4.3.5

Legitimacy of the Exercise of Control

Finally, a word about the legitimacy of the control being exercised. I am not here outlining a theory of what is legitimate control, determining or judging what is legitimate control, or whether that control is legal or not according to international law. International law could decide that the

exercise of control is illegal but still understand that an actor is exercising control in relation to its space. Territory is itself not a question of being either illegal or illegal. It is the relations that produce that territory that can be legitimate/illegitimate or legal/illegal according to some legal or moral system. In fact, this shows how unhelpful a physical understanding

of territory is – its symbolic presence looms large. It could also be noted in this regard that international law already contains the categories of

‘state territory’ and ‘occupied territory’ in international law. This is an indication that the legal regime is capable of determining the legitimacy of different practices undertaken within the different territories of different actors. It is already possible to establish which actors have responsibility for exercising control. However, it is a category of space that is currently limited to states. 

So, there is no misinterpretation, as what I am definitively not saying is that brute force is ‘good’ and ought to be ‘recognised’. What I am trying to show is the factual exercise of power and how this is understood as

constituting space. A future step would be, as a result, to take a turn in that normative direction, after determining the factual exercise of power, 93 Poulantzas (2000) at 104. 
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to understand who wields control, whether it is legitimate, and who

ought to be held accountable.94


***

Having addressed the characteristic of control, the rest of this chapter

turns to other individual characteristics of the concept of territory, each contributing to how any particular instance of territory is practised. If the practices constituting control may change, then so perhaps may many of

the characteristics discussed in the previous chapter be reconfigured by

the different territorial practices of various actors. For example, while all territory is bounded in some way, how these boundaries are practised, 

where they exist physically, how they function, and how they are repre-

sented are constantly being reconfigured.95 It is to these other characteristics that I now turn. 

4.4

The Times of Territories

Agnew’s territorial trap, for all its highlighting of a trap, was itself still trapped.96 It contained many prenotions, and one of those was the

understanding that ‘a state is a fixed territorial entity’.97 This fixity and static quality, as discussed in Chapter 3, is common in international law discourse. This static temporality associated with territory is reproduced in much of the globalisation and global governance discourse. Soja

illustrates this underlying assumption: ‘[t]here seems little doubt that

global economic integration has been increasing, but this world of inten-

sified economic flows remains constrained by more static political

boundaries, older forms of political territorialisation and regulation that were constructed, for the most part, to meet very different demands.’98

And yet, there is something that just didn’t seem right to me about the

supposed temporal dichotomies between traditional state territory and

other spaces: instead, perhaps ‘there is no static and stabilised space, 

94 This is for sure an area for future study, but not for this text. I am not considering these moral, ethical, or political questions here. Nor am I entirely comfortable with the idea of predetermining what is moral, ethical, or just. The object of this book is to outline the analytical and conceptual framework that is important to understanding the relation between space–power–law in international law and global governance. 

95 See more below on bordering territory. 

96 This has been very well explored and critiqued in Shah (2012) at 57. 

97 Agnew (1994) at 55. 

98 Soja in Houtum (2004) at 37. 
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though there are plenty of attempts to make space static and stable’.99

I want to unpick this thinking. In Elden, I recognised a similar call in his recognition that ‘the continual remaking and reshaping of spatial relations may take on, indeed must take on, different forms in different times and places’.100 Our vision should not be limited to that ‘of a static world of fixed territories suddenly thrown into flux, as it is in much of the

literature on deterritorialisation’.101

Before going further in re-imagining the time of territories, the tem-

porality of territory should be distinguished from the temporality of

physical geography. Thinking back to the relationship between the phys-

ical and the social worlds, it is arguably a flattening of the physical and the social and the time of the physical imposed upon the time of the

social that creates this problem. Physical geography is often thought of as

‘permanent’. But it is, it should be noted, just a different perception of time and change. There are long-term transformations: ice melts, continents drift, islands ‘drown’, tides change, and land is ‘reclaimed’ (perhaps

‘artificially’ through human endeavour). Physical geography is hardly

timeless. Massey is influential to my thinking here, with her reflections that all rocks are ‘immigrant rocks’.102 Using the example of Skiddaw in

the English Lake Distract, she muses that ‘when the rocks of Skiddaw

were laid down, about 500 million years ago, they were not “here” 

[Skiddaw] at all’.103 These rocks were physically in a different location on the surface of the earth. They were, according to geologists, ‘formed as black muds and sands settling on the seabed about 500 million years ago. 

They have since been raised up and crumpled and squeezed.’104 So not

only is the time of physical geography wrongly assumed to be more or

less static, where territory and physical geography are conflated analytically, territory gains that static quality too. Closely associating the concept of territory with physical geography has repercussions limiting our

understanding of the potential temporalities of territory. 

99 Helmig and Kessler (2007) at 241. 

100 Elden (2006) at 51. 

101 ibid. 

102 Massey (2005) at 137. I especially love her weaving of the story of the rock found in the river Elbe at Hamburg in autumn 1999 (‘Hamburgs ältester Einwanderer!’) and the change in German citizenship laws in January 2000 where ‘Some established immigrants were to be granted citizenship, to be accepted – like the rock – as “of the place”’

(at 149–50). 

103 Massey (2005) at 133. 

104 ‘Landscape and Geology’ (2006). 

.    



If we take seriously the idea that territory is ‘produced by social

practices over time and, hence, [are] lived and alive rather than an empty and static substance’;105 if we take seriously the idea that it is increasingly the case that ‘spaces within the terrain of international law are not static, linear and ordered, but rather complex, fluid and uncertain, evolving

continuously along with the interactions of the different actors pre-

sent’;106 then, ‘territory and borders should be viewed as fluid, adaptable practices rather than as static and immutable structures’.107 It makes

sense that if the practices take place in different times, the spaces these practices produce should also have their temporalities understood as

more dynamic, multiple, and open ended. 

However, the implication of the hegemonic assumption regarding the

static time of territory present in international law discourse and theory is that it excludes spaces operating with a different temporal logic from being recognised as territories. If the time of territories could instead be recognised as impermanent, temporary, and dependent on particular

times or activities, many more possibilities for recognising different

practices of territoriality open up. 

Understanding the temporal contingency of territories creates the

potential to recognise more spaces as territories meeting the require-

ments of being governed and regularly controlled, that are legally created and established (such as financial centres) (and which do not ‘belong’ to states). This aids the comprehension of territories as simultaneous and as spaces of flow, as opposed to static and fixed to homogeneous geographic

places.108 If going forward, we can understand the temporality of terri-

tory as malleable, it becomes possible to perceive the formation of a

particular territory as a one-off arrangement, or as regularised. This

105 Strandsbjerg (2010) at 56. 

106 Pearson (2008) at 489, 497. 

107 Lambach (2020) at 483. 

108 There is often an opposability between territories and places (assumed to be more closed and less changeable, often associated with spaces of modernity) and ‘new’ spaces of flow. 

However, Massey, thinking with Derrida, has been influential in challenging this understanding ‘neither imagination in its pure form is possible (neither a space hermetically closed into territories nor a space composed solely of flows)’, Massey (2005) at 86. But even while challenging this, she seems to assume that territories are the opposite of flows, as here: ‘Envisioning space as always-already territorialised, just as much as envisioning it as purely a sphere of flows, misunderstands the ever-changing ways in which flows and territories are conditions of each other’, ibid at 99. However, I increasingly wonder aloud: if territories are understood as produced as a result of social practices exercising control, does that control need to be so constant/static? I think not. 
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insight is in part inspired by Sack who argues: ‘a place can be used as a territory at one time and not at another’.109 However, Sack refers to the state delineating a particular area for use by the manufacturing industry or for special financial assistance.110 There is an element of longevity and stability even in so designating an area for manufacturing industry use –

whether for five years or several decades. Instead, I propose understand-

ing territory as being constituted and reconstituted on an even more

regular basis. This could be, say, every Tuesday of the week or every

second Saturday of a calendar month, or even only for a few seconds at a

time when particular actions are undertaken (e.g., when an offshore

accounting book is used).111 Territory is dependent on certain actors

performing a role or activities being performed and if these are tempor-

ally limited, why not the territory produced by it? Could territories exist, for example, whenever an email inbox or app is opened, or when a

financial transaction is undertaken? If we ‘conceived of territory as a

process rather than an outcome’ it would allow this insightful under-

standing of territory ‘as something dynamic’.112

This is legally (and socially) possible. There are numerous historical

examples, including the practice of granting markets jurisdictional rights and the creation of local tribunals administering market law.113 It is the time of the state that has homogenised static time-space. In the example

of town and village markets, the territorial and spatial scope of the

jurisdictional rights and administration of law were limited and bounded

by the market’s extent (also note in connection to the following charac-

teristic, that it is unlikely these were firm and fixed boundaries; authority would have petered out and dissolved gradually). The Courts of

Piepowder or ‘piepoudres’ only had jurisdiction over actions arising in

the fair or market.114 Courts sat every market day.115 Evidence shows

they sometimes operated in connection with local borough courts but in

other instances, borough courts were excluded from jurisdiction. 

Interesting for present purposes is evidence that ‘[b]y the Statute

17 Edward IV., c. 2, its jurisdiction was limited to things happening or

109 Sack (2009) at 19. 

110 ibid. 

111 I develop this idea much further in Lythgoe (2022) at 1. 

112 ‘Dynamic Territories (S. Elden)’ (2014). 

113 Another example of non-state time is lex mercatoria. There is a temporality inherent to the idea of this being a spontaneous legal order. For more on this see Elcin (2012). 

114 Gross (1906) at 231, 235. See also Hurst (1925) at 61, 61. 

115 Gross (1906) at 236. 
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actions arising within the precinct of the fair and during the continuance of the particular fair at which the court was held’.116 The temporal and

spatial jurisdiction of the court was limited, but so too was the territoriality and temporality of the market. The court would stop sitting at the

end of the market and wait until the next one to reconvene. Judgment

could be ‘deferred until the time of another fair or market’.117 Notably, this was not a guaranteed or specified time. Interestingly, these courts

also applied lex mercatoria and their procedure is said to have resembled that of ‘the international law merchant as it was administered in all

European tribunals’.118

This approach to the time of territories can be applied to help make

sense of cloud computing and intangible data – allowing territorialisation of particular access points and logins which move geographically, but it is the same territory being ‘switched on’ with each access. This approach

also aids our understanding of ‘time-space compression’ by technology. 

It helps us see that it is really the overcoming of distance as opposed to the ‘annihilation of place by time’ that is occurring: place, space, and

territory still matter and have not been annihilated; it is distance that has been overcome and more easily traversed. Rather it is the homogeneity of

the time of territory that enables the misleading conclusion that time has overcome space. Massey, too, argues that ‘space cannot be annihilated by

time’ because the two are always ‘mutually implicated’.119 Instead, what is taking place are multiple relations constructed by new kinds of

spatial configurations.120

Although this book concerns how territory can be conceptualised

differently, and is thus seemingly about space, space should not be

prioritised over time; nor should time be prioritised over space, which

is often the case in historical accounts. Space and time are not ‘abstract and separate entities, Newton-fashion’.121 Time and space are not separable; all spaces have a time and all time takes place in space; they are

mutually implicated.122 If we think in this way, it is possible to

116 ibid at 241, emphasis added. 

117 ibid. 

118 ibid at 245. 

119 Massey (2005) at 91. 

120 Massey is especially instructive on rethinking the once-assumed binary between space and time. I recommend, in particular, Part Three of For Space. 

121 Valverde (2015) at 31. 

122 Massey has been particularly influential in my thinking about time and space not as opposable but mutually implicated; Massey (2005) Part 2. 
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understand territory anew – as something not permanently present or

switched ‘on’ but as contingent and dependent on particular activities, 

individuals being present, or functions being performed. And it is law

that is often the means by which spaces are triggered and switched off

again, making it crucial for lawyers to understand the time of territory in this sense. 

4.5

Rebounding/Debordering

While the concept of territory is primarily of interest in this book –

because the construction of space is fundamental to borders and to a legal system existing in the first place – logically, boundaries are second-order but necessary ideas.123 As Lindahl puts it, ‘no legal order is imaginable that does not close itself into an inside vis-à-vis an outside’.124 Therefore, it is necessary to expound upon boundaries in at least some detail. Not

least, because how orthodox international law currently conceptualises

territory and its boundedness, invisibilises the territories of non-state actors that may be differently bounded. 

Borders are overly essentialised concepts.125 Given this, it is useful to give an overview of different historical practices of boundedness as it, 

firstly, shows that different practices of bordering can exist and have

existed and, secondly, it helps makes sense of and throws into sharper

relief the practices of bordering today. The realisation of this overly

essentialised understanding of borders prompted much of the literature

on the proliferation and heterogeneity of borders, finding that bordering practices are more varied than the hegemonic understanding of border

accounts for.126 Yet, international law in practice continues to operate

predominantly with an essentialised notion. Moreover, its hegemonic

understanding of borders results from prioritising the state as the essential political authority in international law with a territory, meaning that 123 Elden (2011). 

124 Lindahl (2013) at 4. 

125 Balibar (2002) chapter 4. ‘To the question, “What is a border?” . . . it is not possible to give a simple answer . . . because we cannot attribute to the border an essence which would be valid in all places and at all times, for all physical scales and time periods, and which would be included in the same way in all individual and collective experience. 

Without going back as far as the Roman limes, it is clear that the border of a European monarchy in the eighteenth century . . . has little in common with those borders the Schengen Convention is so keen to strengthen today’ (p 75). 

126 Kesby (2007) at 101; Mezzadra and Neilson (2013); Arbel (2013); Topping (2014). 
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state territory and state borders tend to dominate the intellectual

landscape. 

The limits to the authority of different political institutions have

historically been practised, and understood, in a myriad of ways. 

Elden’s historiography of territory offers a different perspective on how boundedness has been practised by historical political authority structures, giving a plausible narrative as to how ‘the idea of a territory as a bounded space . . . with fixed boundaries’127 was historically produced. 

He gives many persuasive accounts of the boundaries of empires, tribes, 

city-states, city-leagues, and towns, each having different forms and

functions for their boundaries. For example, evidence shows empires

stopped for practical reasons at physical barriers such as deserts or

oceans, but given their ultimate aim was universality this ‘border’ was

conceived of differently compared to those of today. Indeed, as a result of this universal aim, any boundary to authority was unthinkable. Where

territory ‘ended’ was less a boundary and more a ‘temporary stopping

place where the potentially unlimited expansion of the Pax Romana had

come to a halt’128 or a ‘floating zone’.129 The Roman Empire is well

known for having internal ‘boundaries’ but these were not defined and

communicated lines representing an absolute limit. Rather, activities

continued beyond walls or alternatively stayed inside them at consider-

able distances.130 The public domain ‘ended somewhere, but this end was

not specifiable by means of a legally relevant line’.131

As for the demarcation between empires: the ‘boundary’ between the

Holy Roman and Ottoman Empires was fluid and unstable. Where one

empire ended and another began oscillated for many centuries and there

were many overlaps.132 While there were pressing reasons to delimit the

boundaries between these two empires, it did not occur to either ruler to agree a boundary as neither recognised nor imagined the other as equal

to themselves. Both thought they were only limited by what was feasible

and economically desirable as opposed boundaries per se.133 For

example, Hadrian’s Wall was a frontline of defence against barbarians, 

127 Elden (2013) at 31. 

128 ibid at 35. 

129 Kratochwil (1986) at 36. 

130 Elden (2013) at 35. 

131 Kratochwil (1986) at 35. 

132 Gottmann (1973) at 28. 

133 Spruyt (1994) at 16. 
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not a limit of the empire.134 The functions of the boundaries were, 

therefore, different to our current understanding. There was no presup-

position that space and power were equally understood by either empire, 

in contrast to assumptions underpinning today’s geography of states. 

That our understanding of territory has ‘descended’ from either ancient

Rome or Greece is a myth perpetuated in the history of territory and

Elden roundly dismantles the assumption that these empires adopted the

same sense of boundedness as today.135 In contrast to empires in terms of spatial control, and also unlike today where ‘just about all territory is encased in . . . mutually exclusive states’, city-states, towns, and city-leagues were not an ‘exhaustive organizational grid’.136 The territories

of city-leagues could be considered as ‘scattered territorialities’.137 Empty space existed between the towns not subject to a league’s control – the

opposite of an exhaustive spatial expanse – with most of the physical

geography remaining outside the control of leagues. City-states had

authority within their city walls but for some functions their authority

extended beyond the walls and this relationship was in continual flux. 

No clear lines demarcated where any particular authority ended –

authority simply petered out.138 Clearly, the imaging of boundaries and

their practices have varied significantly. 

Scholars have debated why and where the delimitation of boundaries

first became important. Gottman has argued that the increase in the

number of towns brought about the delimitation of their boundaries.139

The idea here being that as towns grew and spread, they had to develop a

means to delineate their spatial authority from others. This practice, 

according to Gottmann, served as a model for the formation of states. 

However, I am unconvinced by this causation narrative and more

persuaded by the historical accounts of Elden, Kratochwil, and Sassen

who, without reading contemporary understandings of boundaries into

history, argue that towns and their increasing size and number did not

create the borders understood today. Before mapping allowed for the

visualising and agreeing of sharply demarcated limits, these would have

been impossible. I am more persuaded by the evidence that it was the

134 Elden (2013) at 89. 

135 ibid at 62–70, 96. 

136 Sassen (2006) at 54. 

137 ibid. 

138 Branch (2014) at 27. 

139 Gottmann (1973) at 36. 
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emergence of the state – a competitor to towns, city-states, and

leagues140 – assisted by its widespread adoption of cartography, that

produced the boundaries recognised today:141 ‘mapping technology

allowed rulers to have a spatial view of their possessions; thus, what were originally borderland or border regions progressively became boundaries

or frontiers.’142 And it was states that appear to have won the assumption of power over mapping (and data) in order to shift power from cities and

leagues to states, and with the technology of mapping giving these actors the bird’s-eye view necessary to lasso towns within their power. 

None of this happened quickly. It is said that the Treaty of the

Pyrenees in 1659 was ‘the first official boundary in the modern sense’.143

Yet this practice was not adopted everywhere immediately; it steadily

grew. Early boundaries did not perform the same functions, nor did they

have the same characteristics, as borders today. It was not until the

twentieth century that boundaries were fully entrenched in spatial think-

ing across most of the world. Further, we should note that such concep-

tions of space were not and are not universal and most certainly were a

European practice initially (often formed in confrontation with ‘the

Other’). Sack, for example, details the Chippewa tribe’s alternative understanding of space confronting Europeans during the seventeenth century. 

The Chippewa occupied a vast area that was never clearly bounded, and

which fluctuated from year to year.144 Similarly contrasting accounts of

space and boundaries have existed and continue to exist today.145

These accounts show that it is possible to rethink the boundedness of

territories. Borders differ in purpose, time, form, and place. They may

exist in many different locations and forms in addition to the cartographically depicted border. Borders serve different purposes at different times and in different places. The flow of capital into a state, for example, does not flow across cartographic borders but rather ‘enters a state’ as a result of a financial transaction. Thus, the location of a border for

some purposes is a point of transaction – perhaps a bank or a mobile

140 Spruyt (1994). 

141 Branch (2014). 

142 Brunet-Jailly (2009) at 1. 

143 Elden (2013) at 325. 

144 Sack (2009) at 7. There are alternative conceptions of space in indigenous relations to physical geography, however, due to space, I am unable to expand further. For those interested in reading more, see for a start, Egan and Place (2013) at 129; Herman (2008) at 73; Larsen and Johnson (2012) 1; Prout and Howitt (2009) at 396; Roth (2009) at 207. 

145 Yingzi Zhang and others (2018) at 304; Daugherty (2018); Hall (2018). 
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app – rather than a cartographic border. Moreover, it is often not the

state in question’s laws – laws that supposedly apply throughout the

territory within the cartographic borders – governing the financial transaction. Goods entering a state via ground transportation will pass

through the cartographically represented border and this border per-

forms many functions in that location; however, many bordering prac-

tices may have preceded this physical border in the shape of regulations

and customs arrangements.146 For goods transported as air cargo, the

geographic border matters for their vehicle in terms of entering airspace but their customs are not located at that cartographical border. Thus, 

there is a splitting up of functions often represented as assembling at the cartographic border. Instead, there are many differently located borders

created for particular purposes. 

These other borders are created by law just as much as cartographically

located borders are, but these are not the borders international law traditionally refers to in ‘defining’ territory. Even where international lawyers pragmatically accept that these non-cartographic borders exist in practice, there is a disconnect by the referent underlying the concept of borders in international legal discourse and those in practice. By removing the underlying assumption that borders refer primarily to the cartographic border –

that is, accepting borders are no longer only ‘at the border’147 – it can make visible the bordering practices in places such as: Heathrow airport;148 along transit routes; Canadian borders inside US courtrooms;149 and borders as

‘separation walls, barriers, blockades, closures, road blocks, check points, sterile areas, special security zones, closed military areas and killing

zones’.150 A change of perspective also makes visible the borders inscribed on bodies, in workplaces,151 universities152 and public spaces.153

Bringing time into the when and where of borders, a key assumption

made is that borders are always ‘switched on’, that they are always there; that borders are stable. Borders became increasingly stable during the twentieth century154 as the modern (territorial) state became entrenched as the

146 Sassen (2013) at 31. 

147 Mezzadra and Neilson (2013) at 29. 

148 Painter (2010) at 1091. 

149 Arbel (2013). 

150 Mezzadra and Neilson (2013) at 8. 

151 O’Carroll and Jones (2016). 

152 Topping (2014). 

153 Bauder (2014) at 76, 76. 

154 Kuijer and Werner in Kuijer and Werner (2017) at 4. 
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primary institution and organising unit. While the location of borders may be subject to renegotiation, the negotiation takes place with permanency

assumed – that is, once renegotiation or secession occurs, the borders resume this impulse towards stability. In other disciplines there has been a move away from understanding borders as ‘frozen lines’ towards perceiving the

role and function of borders ‘as institutions, symbols, and discourses that are spread everywhere in society’.155 Boundaries are ‘social constructs and processes rather than stable entities’.156 Thus, a definition of territory that understands its limits as stable and frozen misses out important practices that make and remake its limits and the role of law in doing so. Chapter 2

gave an overview of the discourse that highlights the increasing porosity of borders. But this discourse continues to assume that (state) borders are

always there, with simply more or less porosity for certain categories of people. This discourse tends to continue to treat the border as a black box concept. Thus, porosity fails to account for the diverse functions, spatialities, temporalities, and materialities of borders. So, while it is true the wealthy cosmopolitan ‘denizens’ of the world may find it easier to cross

borders than refugees (a usual example of porosity), there are several factors influencing the physical crossing of a border. For example, research on the temporalities of border crossing challenges perceptions of ‘border time’. 

Law and technology are mixed in order to speed up border crossing, for

example through the use of biometric data and passport chips, while at the same time there are techniques to slow down border crossing, through

detention and interception regimes, including preemptive refoulment.157

State practices on a regular basis relocate the time and space of their

borders, often to circumvent, for example, international refugee law

obligations.158

Problematising the traditional understanding of the temporality of

borders, helps make more visible the practices of bordering and question

the functions, agents, and spaces of the border. Overcoming this assump-

tion of rigidity and stability means borders are no longer ‘symbols of the past’159 or lines on the map, but current, dynamic, and as relevant as ever to international law discussions. Borders are not disappearing but appearing in more places and in different forms. Therefore, as with territory, borders 155 Houtum (2004) at 18. 

156 ibid at 19. 

157 Mezzadra and Neilson (2013) at 133. 

158 Schloenhardt and Craig (2015) 536; Durieux (2016) at 637; Arbel (2013). 

159 Houtum (2004) at 24–25. 
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or state borders are not vanishing. Instead borders and state borders are increasingly complex, proliferating, and heterogeneous. And because

borders often bound something, that something – territory – may also be

moving, proliferating, and becoming more heterogeneous. 

Acknowledging this complexity helps in two ways: firstly, it makes

visible the different, multiple, heterogeneous state borders, existing in new and unanticipated places, and which exist as boundaries between

states; and secondly, this insight allows for and makes visible the territories of non-state actors which often have different characteristics

informing their boundedness. I have found Lindahl helpful in diagnosing

the boundaries of other actors, that might intersect with the same

physical geography as state territory. In Fault Lines of Globalization, he gives an example of Lafayette as a legal space.160 In three different

scenarios, he shows actions across space, time, as well as the specific

content of the action, which would be considered legal (buying the

goods), illegal (stealing the goods), and a-legal (disrupting the usual

system by protesting and negotiating with the manager). Alegality is

the rupture and calling into question as to what is legal and illegal. 

Here I may be going further than Lindahl intended with his understand-

ing of alegality. In his example, it was certainly a domestic legal order, and there is ‘one’ sovereign – the state – that is being challenged by the actions of the protesters; but what if we are talking about two institutions attempting to assert legality within their own legal orders. Here I think of alegality as an attempt to disrupt what is legal and illegal understood

from the perspective of different (but overlapping the same legal geog-

raphy) legal and politics orders. Imagine instead we are speaking of the

powers of an international organisation, which a state contests are

beyond the organisation’s mandate or where an international organisa-

tion might be trying to assert a right or privilege against a state or another international organisation. Sometimes, questions such as these are settled by a court,161 but far more often there will be a constant daily and

160 Lindahl (2013) chapter 1. 

161 For example, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion [1949] ICJ Reports 1949, p 174 (International Court of Justice). 

Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion

[1949] ICJ Reports 1949, p 174 (International Court of Justice). The Opinion came about because states and the UN were trying to establish whether or not an international organisation could bring a claim against states for the death or injury of its agents. Eight UN personnel were killed or wounded in Palestine and the question became whether states could be held responsible for actions ‘against’ the UN. See also: Appeal Relating to the Jurisdiction of the ICAO Council (India v Pakistan), ICJ Reports 1972, p 46
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seemingly mundane negotiation of these boundaries between civil ser-

vants of international and domestic institutions.162 For the avoidance of doubt, here we are talking about the boundaries between plural legal

orders. But it is not the case that one is a spatial legal order and the other aspatial – they are both spatialised legal orders. There is thus a constant negotiation between actors as to what is legal and illegal, who is acting appropriately, and who is not. I also wonder aloud whether in the space-time content of alegality, we might find where power dynamics lie. This

might again be taking Lindahl’s concept of alegality further than he

intended or misunderstanding it entirely. Yet, it seems to me that it is

in this negotiated, liminal, and relational space that competences shift

amongst actors, just as much as, if not more often than, in the entry into force of treaties endowing institutions with powers. It is in such practices, of treaty making, of decisions of courts and tribunals, of negotiating

between institutions, that boundaries are established; that actors establish what is within and without their appropriate exercise of power. 

Thus, boundaries and borders are more heterogeneous in location, 

function, representation, content, and practice than their cartographic

representation; boundaries are complex relational social institutions. 

Understanding and accounting for this in international law’s theory of

territory is an integral part of rethinking territory and allows for a better spatial account of state and non-state actor bordering practices. 

4.6

Representations of Territories: Mapping Dimensions

Before the advent of one-dimensional thought, humans could not com-

prehend direction, time, and patterns. This can be seen in the non-linear (International Court of Justice); Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative Organization, Advisory Opinion of 8 June 1960, ICJ Reports 1960, p 150 (International Court of Justice); Certain expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion of 20 July 1962, ICJ Reports 1962, p 151 (International Court of Justice); Jam v International Finance Corporation, 139 US Supreme Court, 759 (2019); ILO Judgment No. 245 (21 October 1974): Meyer v International Atomic Energy Agency; ILO Judgment No. 359 (13 November 1978) Djoehana v Food and Agriculture Organization of the United Nations; Yassin Abdullah Kadi and Al Barakaat International Foundation v Council and Commission, ECJ C-402/05 P and C-415/05, 3 September 2008; 

Commission of the European Economic Community v Grand Duchy of Luxembourg and Kingdom of Belgium; ECJ, 2/62 and 3/62, 14 December 1962. 

162 Martin gives an excellent overview of this negotiation amongst states and international organisations during and after WW1 as it relates to competence over economic matters. 

See Martin (2022). 
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medieval understanding of time and space, where medieval Christians

believed they were ‘wedged somewhere’ between the crucifixion and the

second coming of Jesus; the personal experience of time and the end of

time were seen side by side and simultaneously rather than as a sequential linear timeline.163 The development of two-dimensional thinking enabled

concepts to emerge that are flat as can be seen in the cartographical

imagination of space. But this only allows us to partially understand space and time.164 With new methods of mapping and representing space now

available, can we go beyond a two-dimensional understanding of territory? 

Ryngaert has briefly touched on this topic, arguing that ‘digital tech-

nology may possibly enable us to depict nonlinear jurisdictional

spaces.’165 Digitally depicted nonlinear jurisdictional spaces create the potential to explore and understand better Lindahl’s ideas on the spatiality of transnational authority166 where ‘non-state authority may not

easily map onto a geometric grid-based map, but such authority still

inhabits a space and has certain boundaries.’167 This is the space of flows and networks often associated with globalisation that are assumed to

be aterritorial. 

Cartographical practices have directed international law’s ontological

imagination and structures its standard reasoning reflexes in ways that

make it difficult (if not impossible) for the discipline to understand a

number of important trends, processes, and phenomena not (yet)

mapped and not mapped in the same way.168 This includes, not least, 

the highly ambivalent role international law plays in enabling, entrench-

ing, and reproducing a range of highly questionable political and eco-

nomic practices such as tax evasion and secrecy jurisdictions. Most maps

illustrate state space as a flat space (indeed, most depict state space in this dimension). This cartographical imagination of space has disciplined the

legal imagination of territory. Consequently, territory exists only on a

single plane in legal discourse. Fundamentally, because of this carto-

graphic gaze, the exercise of political authority is directed to, and connected to, the physical geography thought to be ‘occupied’ by states, 

which are cartographically represented to the exclusion of other political 163 White (2004) 125. 

164 TAB (2018). 

165 Ryngaert in Kuijer and Werner (2017) at 70. 

166 Lindahl (2010) at 33. 

167 Ryngaert in Kuijer and Werner (2017) at 70. 

168 See the idea of the ‘cartographization of sovereign jurisdiction’ in Kritsiotis (2009). 
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structures. States are assumed to not just ‘look like’ the depictions on

maps but to actually be, or exist, in reality as represented. 

Maps have produced the assumed synchronicity of the spaces of terri-

tory, jurisdiction, and sovereignty. In other words, territory and the

territoriality of international law are based on a presumption of spatial divisions corresponding to the traditional cartographic representation of states, with jurisdiction and sovereignty synchronised over the same

space. This also results, in the eyes of international law, for many

purposes, a state’s territory having the characteristic of homogeneous

and uniform space. 

Homogeneity serves several important purposes and has a lineage: ‘we

make our own history and geography, but not just as we please’ but, Soja

continues, in light of ‘historical geographies produced in the past’.169

Territories were not always understood as homogeneous; from Caesar’s

Ancient Rome, to the Roman Empire, Elden has given a tour de force of

spaces dissimilar to territory today.170 The reason for the development of this characteristic of homogeneity is explored by Poulantzas, who notes

that there is a direct line between the ideological process marrying

nationalism with territoriality and, as he puts it, ‘that peculiarly modern phenomenon, totalitarianism: separation and division in order to unify; 

parcelling out in order to structure; atomization in order to encompass; 

segmentation in order to totalize; closure in order to homogenize.’171

Leaving aside the question of totalitarianism, it bears noting the emphasis Poulantzas puts on the homogenising dynamics in the constitution of

modern state space. The lineage between cultural homogenisation and

the concept of national territory as ‘continuous and homogen[e]ous

space’172 is central to the story of modern statehood and the ramifica-

tions of this lineage have disciplined the gaze of international law and its understanding of the concept of territory. 

While, for many international law purposes, territory is represented as

‘simple and uniform’, critical geographers call for it to be understood ‘as complex and highly differentiated’.173 This would involve international

law’s gaze ‘piercing the veil’ of the otherwise flat, homogeneous, syn-

chronised cartographical space to understand the historicity of the

169 Soja (2010) at 129. 

170 Elden (2013) at chapters 2–4. 

171 Poulantzas (2000) at 107. 

172 ibid. 

173 Klauser (2008) at 36. 
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quality of homogeneity and, more importantly, the different scales in

which different spaces exist. But mapping new dimensions is required in

order to realise that imagined space. 

Debate turns on whether globalisation is viewed as operating over a

flat (global) space as opposed to parcels of lands; or whether networks of space are created between cities, or other places, crisscrossing state

territories. Perhaps, depending on the phenomena of globalisation being

analysed, it is both. Ferguson argues that ‘large scale capitalism’ requires homogenisation, uniformity, grids and simplification in a similar manner

to the state.174 Much of the literature understands globalisation as hom-

ogenising global space, caused by and enabling integration and standard-

isation. Yet, it is also possible to understand globalisation processes as

‘touching down’ in specific places, then hopping to another, with ‘empty’

space in between these two points. In this vein, Ferguson also argues that the movement of capital could be understood as not ‘covering’ geographic space contiguously but jumping from point to point and ‘bypass-

ing’ huge areas.175 Understanding the particular process and its operating space is important, rather than attempting to describe and assess the

broad and tangled mass of globalisation as one model. In other words, 

the territories of globalisation and global governance may in some

instances rely on the same ideas of homogeneous, continuous space not

dissimilar from state space, and others rely on heterogeneous space. 

Perhaps with new technologies time will become capable of being

mapped in a way that captures the dynamism of spaces. 

New technologies would also find a way to map overlapping territor-

ies. Viewing territory as a non-physical space allows for the overlaying

and coexisting of different territories over the same physical geography. 

There is only one physical geography, but given territory is the socially constituted framework by which power is exercised, there can be more

than one of these. As Müller-Mall observes: ‘Law is not place, it is not a systematic order that makes it possible to define distinctly any place

contained in it. Instead, law is space, it is constituted through practices, and these practices might be simultaneous and overlapping.’176

This overlap can be observed in circumstances where two or more

states exercise power over the same physical space. I do not refer here to condominium. EU and Spanish territories overlap and AU and Egyptian

174 Ferguson (2005) at 377, 377. 

175 ibid at 379. 

176 Müller-Mall (2013) at 90. 
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overlap; each has significant powers that they exercise in relation to their own territories regarding the same physical geography. We might also

take as examples instances where sovereignty is thought to be ‘in abey-

ance’ or instances of leasing. This approach helps explain situations like Guantanamo Bay where Cuba is viewed as the sovereign that has ‘leased’

the territory somewhat indefinitely to the US.177 As regards the physical geography identified as Guantanamo Bay, it is US territory for certain

functions and competences, AND Cuban territory for other competences

and legal rights. For example, the US does not have the right to mine and sell minerals. Another example is Sri-Lanka’s leasing of the port of

Hambantota to China for ninety-nine years.178 Interestingly, it is not

simply China but two state-controlled entities operating through China

Merchants Port Holdings179 that exercise ‘sovereign like’ governance and

control in relation to this space. More broadly, the infrastructure space (ports, highways, railways, and pipelines) created by China’s ‘One Belt, 

One Road’ policy created by free trade, investment or other agreements

between China and other actors, can be better understood by conceptual-

ising territory-as-space. Territory-as-space helps us to observe that in

relation to any particular physical geographical space, there may be more than one actor exercising different powers, including so called sovereign powers, over different aspects of social life. 

Adopting this framework could help reinterpret and re-imagine the

relationships between state and non-state actors, including SEZs and

international organisations (their headquarters and spaces of activity like refugee camps or the seabed). Ferguson and Gupta argued that an actor

or organisation (international organisations, NGOs, etc.) ‘[does] not

replace the older system of nation-states . . . but overlays and coexists with it. In this optic, it might make sense to think of the new

organizations

. . . not as challengers . . . but as horizontal

contemporaries . . . operating on the same level, and in the same global

space.’180 And from the global space to the local, these actors may at any one time operate over the same physical geography. Each has its own

territory in relation to which they influence and discipline activities. 

We can adopt two vantage points; we can focus on the geographical

location and work out which actors are exercising power there at any

177 See Raustiala (2004) at 2501. 

178 Abi-Habib (2018). 

179 Schultz (2018). 

180 Ferguson and Gupta (2002) at 994. 
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given moment of time, but we can also see this single location as part of a bigger territory associated with a particular actor. Above all, it allows proper scrutiny of actors and institutions, that currently remain somewhat fuzzy and obscured. Understanding territory as space helps

achieve this. 

Ferguson and Gupta advised ‘it is necessary to treat state and nonstate

governmentality within a common framework, without making unwar-

ranted assumptions about their spatial reach, vertical height, or relation to the local.’181 This is what I seek to do. Rather than assigning (or

consigning) the framework of territory only to a state, which obscures the spatiality and spatial reach of non-state actors, it allows scrutiny of the territorialising practices adopted by non-state actors. A simple test is

introduced: if the actor is exercising control of something territorially, it has a territory for those purposes. For it is the narrow concept of territory that gave rise to the idea that territory is no longer relevant to international law. Powers and competences are being reterritorialised but

where they are being reterritorialised into is not just misunderstood but excluded, removing accountability for activities happening within

those spheres. 

This understanding of territory makes it possible to analyse the differ-

ent spatial assumptions of diverse institutions, including the scope of

operations, practices of agents, and their organising culture or logic. This conceptualisation allows us to ask new questions: do MNCs have a

territorial logic, and can this be recognised by international law? Could globalisation itself be understood to have territorial assumptions? 

I believe ‘yes’. Territory as a spatial framework explains the space created by customs and trade agreements more concretely. These agreements

create territories only in respect of the functions and powers agreed; each agreement creates a different arrangement of the bundle of legal relations in different spaces and governance exercised by different actors, such as government ministers, experts, councils of ministers, committees, etc. 

Each agreement may create a different space and a different arrangement

of the bundle – no two agreements will be the same. However, customs

and trade territories will overlap with what is considered currently to be

‘state space’. 

Further, this rethinking permits more than simply the potential for

overlapping territories. It creates equality between the actors and the

181 ibid. 
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territories; it creates ‘horizontal contemporaries . . . operating on the same level, and in the same . . . space’.182 This removes the hierarchical sub- and supra-state spatial imaginary (demonstrated in Chapter 2 for

example) that always starts and ends with state territory. Thus, state

territory no longer dominates when it is viewed as one space among

many. In short, this perspective allows us to see that different actors are exercising different powers in relation to their own territories that

happen to share the physical geography as other territories. 

4.7

The Politics of Territories: Why We Need a New

Legal Geography

All this is well and good. I can propose a different understanding, and no one needs to listen to me. Why should we completely rethink everything

we know about territory in international law? Well, I argue that there are specific insights about the politics of territories to be drawn out from the understanding of territory articulated in this chapter that are vital for international law discourse. By recognising territory as constituted and

reconstituted by the relational and social, we can see territory structuring the spatial scope and application of international law, emphasising the

strategic uses underlying and, at the same time, taking advantage of the

spatial framework of international law. 

Understanding territory as such a kind of socially produced space

makes more visible the strategic uses to which the framework is applied. 

International law is not naturally organised via state territories. This has emerged from political struggle and entrenched through continual practice. This is also by now well known. Yet, many courts and tribunals, as

established in Chapter 3, tend to rely on supposedly natural features to

settle political disputes. This is problematic. Where territory is imagined as an object, there is a strong and continual risk of naturalising and

neutralising the concept, obscuring its strategic appropriation and the

underlying politics and ideologies. By understanding the concept of

territory as contingent, that territory is ‘socially constructed’ and ‘ideologically informed’, ‘then the forms of power which are inherently con-

nected to territory may become more visible, and justifications, more

clearly partial or partisan’.183 But where territory is reduced to physical 182 ibid. 

183 Delaney (2005) at 11. 
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geography and flattened, it allows an ‘illusion of opaqueness’184 such that it can make invisible what territory is being strategically used for and the political activities that create control over space. Territory is created by practices and, given it is often the legal system that gives effect to and actions of lawyers that make up these social practices, we should understand the role of law in making and unmaking territories. 

Moreover, by only seeing state territories, it makes us blind to the non-

state territorialising dynamics that compete and negotiate every day with state spatial logics. Tax havens here can illustrate what is at stake:185 it is often assumed that states have a stable and static territory (Y state =

Y territory (synchronised in relation to Y physical geography)) but if we look at the practices of tax havens this is not always the case. Instead, different actors – sub-state and supra-state – are differently active in

relation to tax law and tax governance – hence, the territorial desynchronisation of sovereignty; each ‘jurisdiction’ exercises control over its own territory regarding tax as well as for non-tax sovereign powers. Yet these territories will overlap over the same physical geography. The UK provides an interesting illustration of these different overlapping spaces. For all intents and purposes, for example, when the UK signs an international treaty, it is expected to apply to the territories of Jersey and Guernsey. Yet this is not so for tax purposes. The territory of the UK desynchronises for these purposes. Jersey, for example, is often called a separate tax jurisdiction, and it is capable of entering into agreements with states to exchange information on tax-related matters.186 For some international law purposes, Jersey is seen by some as a sui generis actor, but it is not a fully or formally independent state. By desynchronising sovereignty, territory, 

and physical geography, we can also ‘see’ the City of London and not

just by piercing the sovereignty veil but also by understanding its stra-

tegic links with very separate physical spaces.187 In doing so, this

deconstruction process also allows us to ‘see’ other influences on the

creation of tax havens and the offshore and better understand the power

dynamic in these territories – perhaps calling it colonialism by other

means188 – operating currently by unclear overlapping jurisdictions, 

184 Soja (2010) at 7. 

185 See Lythgoe (2022) at 1. 

186 See, e.g., Agreement between Jersey and New Zealand for the Exchange of Information Relating to Tax Matters, 19 May 2009, online:  < www.oecd.org/countries/jersey/

43408818.pdf > . 

187 For a thorough understanding of this, see Ogle (2017) at 1431. 

188 ibid at 1439. 
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regimes, and arrangements that does not ‘map’ onto the orthodox

understanding of the synchronicity of territory and sovereignty. 

By understanding the plurality of actors and spaces, it allows us as

international lawyers to understand that the potential number of terri-

tories are relevant. 

Moreover, these other spaces are currently invisible to the eyes of

international law, we do not understand the different actors circulating

within and constituting them. International law has an implicit geog-

raphy that shapes an understanding of what is ‘for’ international lawyers to address and what is ‘for’ state actors to address. It may be plausibly argued that tax is one competence (indeed, the one competence) understood to still ‘belong’ to the state. Once visible, we can associate it with actors working within the governance regimes associating with these

overlapping spaces, which may be joined – non-contiguously, of course –

with spaces in other cities or state territories around the world, thus

creating a recognition for a new framework for governance that has its

own spatial logics that could be described as a territoriality. Thinking of the most well-known example of the offshore – the Euromarket – it is an

obvious candidate for fitting into this description of supposed or false

deterritorialisation. The Euromarket, ‘which is a market unregulated by

states’189 and is thought of as ‘a stateless offshore zone’,190 has been

explored by many working in international politics and economics, but

less so by international lawyers. States allowed, enabled, and participated in the creation of the offshore; the offshore was created through sovereign acts. Yet the ‘offshore’ is not simply an empty ungoverned political space, it is a highly legalised space, both in how it was constituted (the actions and decisions of sovereign states and a lot of help and pressure

from private individuals and companies) and continually in its day-to-

day activities. Not all activities in the offshore are the same, and, yet, when everything has gone ‘offshore’, we are unable to understand them, 

and it leads to an overly reductionist understanding of tax havens and the offshore. This process of pseudo-deterritorialisation has allowed for the invisibilising of activities that do actually take place on shore – the agents involved in creating and recreating spaces with every new activity and

transaction ‘offshore’ are located in a physical geography – but they have also created a new territory, even if just for the exercise of these powers in order to control and discipline activities and people deemed to also be

189 Palan (1998) at 632. 

190 Shaxson (2011) at 8. 
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within that territory, and with effects on other territories and actors. Law creates the space in the first place and, in some form, continues to

determine the acts that continue to take place in this yet unfamiliar


and unknowable offshore space. 

More importantly, accepting multiple trajectories and the plurality of

important spaces for international lawyers, ‘future proofs’ the discipline. 

Here again, Massey inspires much of this thinking. She argues that ‘only

if we conceive of the future as open can we seriously accept or engage in any genuine notion of politics. Only if the future is open is there any

ground for a politics which can make a difference.’191 If we imagine the

question of territory and space of international law as a closed subject, we miss the politics of space. If space is ‘closed it holds open no possibility for genuine change or intervention, for the radically new’.192 If we

embrace openness, there is room to challenge, disrupt, and understand

different trajectories, trends, and actors. Massey’s primary target is discourse around the spatiality of globalisation (including the annihilation of space by time), which is directly relevant to this inquiry. She argues: Globalisation is not a single all-embracing movement (nor should it be

imagined as some outward spread from the West and other centres of

economic power across a passive surface of ‘space’). It is a making of space (s), an active reconfiguration and meeting-up through practices and

relations of a multitude of trajectories, and it is there that lies

the politics.193

Thus, lawyers need this new legal geography and to understand the

multiple actors, spaces, and competences that otherwise elude us. It is

vital for us to see space critically, for ‘geography is . . . the art of war but can also be the art of resistance if there is a counter-map and a counter-strategy’.194

4.8

Conclusion

In this chapter, I have sought to reconceptualise our understanding of

territory as a space – one intellectually realised, but quickly abandoned in 191 Massey (2005) at 11. In this, Massey is specifically speaking about the assumptions of space made by structuralism – that it is static. Structuralists see the politics of time, but not of space. 

192 ibid at 44. 

193 ibid at 83. 

194 Said (1996) at 28–29. 
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practice and theory – and demonstrated how this space is realised and

constituted. In addition to offering this look at how territory is produced and a different interpretation of the relationship of the concept of

territory to the physical geography, I drew attention to two insights this paradigm offers; namely, the political and ideological strategies of these spatial frameworks, which are otherwise hidden if territory is based in

natural and physical ideas, and that it also allows territories to overlap the same physical geography. 

International law does not structure the exercise of states’ or other

actors’ powers through objects, but through spatial strategies. This, then is a story of the relational and social constitution of territory. Yet, if territory is to be understood so dramatically differently, and in particular to now exclude any understanding of territory as an object, it poses a

fundamental problem for many of international law’s foundational the-

ories, including territorial sovereignty, discussed in Chapter 3, or at least those theories that understand territory as an object or a physical essence for the state. As established, many of the accounts of territorial

sovereignty, including the Eigentumstheorie, Eigenschaftstheorie or Raumstheoriem, and Kompetenztheorie, tend to assume exclusivity and

contiguous territories that do not overlap. The orthodox operationalisa-

tion of concepts such as sovereignty and jurisdiction have been struc-

tured around the notion of (state-)territory, and yet in this chapter, 

I have been setting up the argument that a variety of actors are exercising different powers in relation to their own territories that happen to share the same physical geography as other territories. Further, for the story of reterritorialisation to be complete, the distribution of functions and

competences once associated with the sovereignty of states is illegible

without rethinking the divisibility of this bundle of powers between state and non-state actors – and providing a legal account of this. Therefore, 

given that these concepts and legal doctrines are often based on an

understanding of territory as an object and primarily as something

physical, the final step is to rethink the concepts of sovereignty and

jurisdiction as a result of this different perspective on territory. 

5

Reterritorialising International Law

Territory does not cease to be important, rather it is no longer bound within a single state . . . if we are to make progress in understanding the geographies of globalization in relation to the territorial, deterritorialized and reterritorialized aspects, it behoves us to understand what their conditions of

possibility are. 

Stuart Elden, ‘Missing the Point’1

So far, I have demonstrated the problem of aterritoriality or post-terri-

toriality,2 and the associated loss of concreteness that comes with this, in much of the contemporary discourse about international law and global

governance. I then demonstrated why this arises: it is in the way ortho-

dox international law constructs the concept of territory that anything

‘bypassing’ or ‘beyond’ state territory is aterritorial, because that concept is imagined as physical, natural, flat, and associated only with, and often containing, the state. I then highlighted how we might rethink the

concept of territory and addressed the qualities of this reconceptualisa-

tion and its relationship to society. Now comes the time to re-insert this concept back into the legal-theoretical framework. 

In closing the previous chapter, I emphasised that international law

does not structure the exercise of states’ or other actors’ powers through objects, but through spatial strategies. The present chapter weaves that

story of the relationality and social constitution of territory through legal doctrine. I look at how this alterative concept can be realised in international law and how it might differently operationalise and spatialise

concepts such as sovereignty and jurisdiction. For once we dereify terri-

tory, instead understanding it as social space, there are three key concepts to rethink: sovereignty, jurisdiction, and actorhood. Each of these three are continually connected in legal thought, doctrine, and discourse. 

1 Elden (2005) at 16. 

2 Van Staden and Vollaard (2002). 
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Therefore, I detail how these refreshed, spatially mediated concepts could be understood, for fundamental rethinking is required for each. 

To that end, I first turn to the concepts of sovereignty and jurisdiction and show how they might be ‘reinserted’ into a ‘spatially aware’ theoretical conceptual framework. Given the concept of sovereignty, theories of

the relationship between a sovereign and its territory, and the concept of jurisdiction are, at a fundamental level, often built around the assumption that territory is an object, if territory is, as I propose, no longer to be conceived of as such, the next step is to explore how this change mediates concepts like sovereignty. To rethink territory so radically, without

rethinking the spatially structured concepts of sovereignty and jurisdic-

tion, would leave the job unfinished. The reconceptualised concept of

territory would be logically incoherent and problematic for international lawyers to apply. Taking the concept of sovereignty first, I operationalise it as a bundle of legal rights, duties, privileges, and immunities, informed by legal realist methods and social constructivism. To this legal realist sensibility, I continue to apply a spatial lens. Legal realists do not routinely undertake spatial analyses, so I combine the insights from this discipline with a spatial awareness of the territories relevant to international law and global governance. I then look at the operationalisation of jurisdiction as a result and question the ‘boundaries’ between jurisdiction and extraterritorial jurisdiction, exposing the normative project that underlies this

discourse. As such, I reterritorialise extraterritorial jurisdiction. 

Having demonstrated the reinterpreted relationship between territory

and sovereignty and jurisdiction in turn, I can finally offer a legal-

theoretical account of this concept of territory. I discuss the legal rights vis-à-vis this rethought concept, offering an alternative to the ‘ownership’

and ‘exclusive’ model of legal rights, which otherwise has at its core a

reified and flat understanding of territory. This legal analysis of territory, and specifically a legal realist analysis, is, I hope, useful, for it helps to understand legal rights and duties vis-à-vis territory. I make clear what the distribution of power, sovereignty, authority, etc. in relation to

territory is from a legal viewpoint. 

The final part of this chapter visits the topic of actorhood. 

I demonstrate how the spaces of international organisations might also

be understood as their territories. Inspired by those who ‘see’ like non-

state institutions;3 this final step fully realises and implements the

3 Ferguson (2005); Valverde (2011) at 277; Broome and Seabrooke (2012) at 1. Of course, all this literature was inspired by Scott (1998). ‘Seeing like’ is an important move. But we need
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foregoing conceptual discussion, demonstrating its usefulness in under-

standing what is occurring ‘beyond the state’. To that end, I explore two organizations, the EU and International Seabed Authority (ISA) to demonstrate territories that ‘overlap’ state space (EU territory) and those

which do not (the Area). I also look at one competence, data, which is

being continually reterritorialised by different actors, to show it is also possible to ‘follow the function’ as well as ‘follow the actor’ to grasp the relevant legal and political spaces. 

In the following, I specifically draw on insights and the ‘intellectual

mood’ stemming from legal realism, legal geography and, more broadly, 

from social constructivism.4 All three have relevant analytical frame-

works that help to explain the reinterpreted international legal spatiality. 

First, the legal realist analytical framework posits that concepts like

property, corporations, and sovereignty are bundles of legal relations. 

A vital part of this legal bundle is Hohfeld’s analysis of rights as describing different legal relations and the subsequent analysis of these legal

relations as a bundle. I apply these ideas in a similar way to Schlag, who has argued that Hohfeld’s work ‘might best be read as a contribution

about how to think, not what to think’ and that ‘Hohfeld does not offer a substantive theory of law or entitlements or property or contracts or

anything of the sort. All he offers is an analytical method.’5 This rethink as a result proposes analytically understanding sovereignty as a bundle of legal relations in a similar manner to how legal realists have understood the legal concept of, for instance, title. What emerges from this exercise is a disruption of the oft perceived and applied monolithic concept of

sovereignty with its exclusive spatial application, to understand the

spatial application of individual components of this, once thought to be

whole, bundle.6 In addition to legal realism, and the legal geography

sensibility that has been present throughout, I adopt a broadly social

to be able to ‘see like’ multiple institutions and along multiple trajectories, otherwise, we will be blinded by seeing like simply one institution. The discipline of international law has long only seen like a state with a very particular imaginary of state space. The geographical imaginaries of alternative institutions are important to understand the ‘multiplicity and interdependence’ (Massey (2005) at 158). 

4 Horwitz (1992) at 169. 

5 Schlag (2015) at 185, 186–187. 

6 Or perhaps it would be more accurate to say sovereignty was once idealised as whole. 

Plenty of scholars have written about this historical myth of a monolithic concept of sovereignty, most recently Martin (2022). Martin argues that the so-called heyday of statehood in the twentieth century was rather more mediated by governance by international institutions and outlines a history of global economic governance. But see also
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constructivist informed approach to space and to law. This approach

allows me to offer an account of how sovereignty is to be detached from

the state, because not only do I argue that it might be understood that

other actors ‘have’ a territory, but also that they can be understood as

exercising powers once associated with states in relation to the same

physical geography as states. 

Taking as its starting point the possibilities outlined in the previous

chapter, especially of territorial pluralism, multiplicity, and continuous (re)production, and a departure from the cartographically disciplined

state-territory imaginary of international law, the chapter ends with an

account of territories proliferating rather than diminishing, both onto-

logically in the ‘real world’ in terms of number and in terms of its

relevance for the discipline. Taking the idea of reterritorialising seriously, I propose a legal account of the relationship between actors and their

spaces and think through the implications of this argument for inter-

national law. In short, I propose a ‘rebirth’ of the concept of territory for international law and global governance. 

5.1

Of Sovereignty

In order to explain the relationship between territory and sovereignty in international law as a result of conceptualising territory as space, not as an object – and crucially space constituted by relations and practices of control – I first need to address how sovereignty can be understood to

operate, for much of international law’s account of the concept operates

assuming territory is an object, as established in Chapter 3. Here is where the useful metaphor of legal bundles helps convey how sovereignty can

be better understood, not least because the metaphor is especially helpful with comprehending the redistribution of different powers and competences, associated with the concept of sovereignty, to non-state actors

exercising those powers in relation to their own territories. In this view of things, sovereignty is a bundle of powers, competences, rights, duties, 

privileges, and immunities – it is a bundle of legal relations that make up what is currently associated with the concept of sovereignty – and that

different actors can ‘hold’ elements of this bundle. 

In the following section, I work through and apply two relevant legal

realist insights in more detail. I first briefly summarise the approach to Herzog (2020) who would possibly call this ‘ideal’ notion the ‘classic theory of sovereignty’, at xi. 
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legal rights in legal realism, before introducing the idea of legal bundles and its value to understanding sovereignty and demonstrate how we

might think about the concept of sovereignty operating in light of this. 

5.1.1

Legal Realistic Approach to Sovereignty

Legal Rights: According to a legal realist way of thinking, ‘a “right” exists when its possessor has the aid of some organized governmental society in

controlling the conduct of another person’.7 What is important is that there is ‘some organised governmental society’ that is doing the controlling – and international society is still organised and governed even if it is (and always has been) more ‘complex’ than the state-made ordering assumed by public

international law. This understanding accords with the expanded under-

standing of the actors that exercise control from Chapter 4 that is necessary to grasp the changes in international legal and political systems (and of course we could problematise the assumption that there ever was a time

when states did so wholly and exclusively exercise power). 

Corbin would add to this understanding of legal rights that ‘we cannot

say once a right always a right, or here a right everywhere a right’ and

continues by saying that what is considered a right ‘all depends, and it

depends wholly, on what the individuals of the organised communities

will actually do’.8 What it depends on, therefore, is the content of the

actual existing positive legal order, by which Corbin understands what-

ever the ‘organised community’ normatively will lend its aid to when it

comes to controlling the conduct of its members.9 Rights then are

contingent and dynamic; they are constructed by an organised commu-

nity. Notably in this regard, Corbin does not reify nor deify one particular actor, referring to an ‘organised community’ which may imply

different institutional arrangements. Nor does he suppose a uniform or

static spatiality to the application of legal rights. By doing so, legal realism offers a socially constructivist understanding of legal rights and how to diagnose their existence in an organised community. 

The purpose here is not to defend international law from criticisms

advanced by Austinians, who contend that without hierarchical and cen-

tralised power, there is no law. This has been thoroughly countered else-

where, including by Kelsen: the lack of vertically integrated political

7 Corbin (1924) at 501, 502. 

8 ibid at 508. 

9 This has parallels with Kelsen’s basic definition of positive law as a system that is both normative and coercive. See, in particular, Kelsen (1967) at 198–204, 214–17. 
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structures in the international arena does not deprive the international legal order of its legal character.10 Although this theoretical framework is equally as useful for achieving this. Instead, the purpose is rather to understand the idea of a right in law and the idea of organised communities, in order to follow the rights to new rights holders ‘beyond the state’. Relatedly, legal realist analysis has been equally applied to contract law, which is a more horizontal and, especially in common law systems, historically at least, a customary legal regime. (‘But look at contract law’ is also a useful international lawyer’s response to those who have overdosed on Austin and

think that international law is not law and consequently that international legal rights are not legal rights in a pure sense.11)

Bundles of Legal Relations: To understand the usefulness of the idea of

legal bundles that are central to this rethink, it is important to first understand what constitutes these bundles; in particular, insights regarding legal rights, duties, privileges, and immunities developed by Hohfeld, as it is these, combined, that form bundles. The idea is that there are distinct

fundamental legal categories that make up the larger ‘bundles of legal

relations’ which might be called the right to life, or the right to a fair trial, or ‘territorial sovereignty‘ (more on territorial sovereignty later). 

Singer describes the different varieties of legal entitlements, and their opposites, that can go into the making of a bundle as follows:

Hohfeld identifies eight basic legal rights: four primary legal entitlements (rights, privileges, powers, and immunities) and their opposites (no-rights, duties, disabilities and liabilities). “Rights” are claims, enforceable by state power, that others act in a certain manner in relation to the rightholder. 

“Privileges” are permissions to act in a certain manner without being liable for damages to others and without others being able to summon state power to prevent those acts. “Powers” are state-enforced abilities to change legal entitlements held by oneself or others, and “immunities” are security from having one’s legal entitlements changed by others. 

The four negations or opposites of the primary legal entitlements refer to the absence of such entitlements. One has “no-right” if one does not have the power to summon the aid of the state to alter or control the behaviour of others. “Duties” refer to the absence of permission to act in a certain manner. “Disabilities” are the absence of power to alter legal entitlements and “liabilities” refer to the absence of immunity from having one’s own

entitlements changed by others.12

10 Kelsen (1950) at 706–8; Kelsen (1953). 

11 Rasulov (2016a). 

12 Singer (1982) at 975, 982. 
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Now of course, the description will change slightly in international law

application: for example, ‘state power’ must be replaced by the horizontal legal mechanisms found in international law. Singer was referring primarily to a domestic legal system, but these insights are equally applic-

able to international law as already established above. 

Hohfeld then spoke of these primary legal entitlements (and their

opposites) as aggregating in many possible different ways,13 developed

into the idea of bundles by subsequent legal realists.14 This arrangement might be called ‘a bundle of legal relations – rights, powers, privileges and immunities’.15 Thus, these eight categories are assembled into ‘bundles’

of legal relations to create, for example, the right to life. Rasulov observes

‘the “regular” right to life is, in fact, a privilege; the accompanying right to due process in case of death while in custody, on the other hand, is a

right’16 and of course it is not a right actually held by the person whose life it is (or was) but often their next of kin. Thus, there may be a number of different legal relations contained in the right to life, including, for example: a privilege to live one’s life; a right to humane treatment in

police or state custody, and correlatively police have no right to treat

prisoners inhumanely; no right to die, for example, within the Council of Europe territory due to Pretty v UK,17 which is really a disability for the individual, and a liability on the part of the third party (e.g., Dignitas), and so on and so forth. Moreover, and crucially, the right to life may be differently aggregated in the future and is already so in various legal

systems around the world; legal entitlements change in different times

(past and future) and spaces (EU, India, US, Cuba, UNHCR), and their

arrangement in the right to life bundle alterable. 

This approach has two main insights informing how we might think

about legal concepts such as sovereignty: those which are usually called

rights are not always only rights per se (a legal entitlement to something), nor are they singular monolithic constructs. First, they may instead be

privileges or immunities, or conversely duties may be liabilities or ‘no

rights’. Second, that which are commonly referred to as a ‘right’, are

bundled and not singular legal constructs. In international law then, the

‘right to life’ in human rights treaties, the ‘right of self-determination’, the 13 See discussion on this in Johnson (2007) at 247, 253–54. 

14 ibid at 247. 

15 Corbin (1922) at 429, 429. 

16 Rasulov (2016b). 

17 Pretty v United Kingdom [2002] European Court of Human Rights Application no. 2346/

02. 
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‘right to exercise sovereignty over territory’, etc. refer to complex legal regimes and are not monolithic essences; they do not describe singular

nor unidirectional legal relations. Rather, each represents a highly complex, composite arrangement of distinct legal relations.18 As we have seen, the right to life is a bundle composed of many small separate legal categories; it is not one right. Similarly, the right to property ‘consists of a number of disparate rights, a “bundle” of them: the right to possess, the right to use, the right to exclude, the right to transfer’.19 Some scholars have understood sovereignty thus; not least, Kennedy who argues: ‘juridically sovereignty . . . 

[is at once] a unified idea, and at the same time, a bundle of rights to be parcelled out in a whole bunch of different directions’.20

The second insight from this approach is that there exists no ‘natural’

or ‘correct’ way to assemble any given bundle: every bundle of legal relations can be arranged in many ways. Applied to the concept of property:

‘the concept of the bundle of sticks, with different “owners” holding

different sticks, meant that property ownership was a very flexible con-

cept’.21 Ownership can thus appear in ‘an almost infinite variety of ways’.22

Ownership will be understood differently in different legal regimes. A duty to inform, and more often than not a duty to apply for permission to, a local authority about changes to the external appearance of a house will be

different were the legally recognised owner to find their house in a space with a specially designated heritage status compared to an owner with a

house in a space not thus designated. The same also applies to sovereignty. 

Each state’s exercise of sovereign rights shifts from space to space. The rights of states are different within the EEZ compared to within their capital city. This is well established. On a more granular level, one state’s rights in relation to the space of their capital city will not be the same as another’s: one state may have a bilateral investment treaty (BIT) protecting the rights of foreign investors in relation to particular sites in their capital city, whereas another state may not allow any foreign ownership of property

in their capital city or specified areas.23

18 Rasulov (2016) at 3. 

19 Dukeminier, Krier, and Alexander (2006) at 81. 

20 Der Derian and others (2007) at 187. 

21 Johnson (2007) at 254. 

22 ibid. 

23 Thinking here of the introduction of new laws by Canada as of 1 January 2023

(Prohibition on the Purchase of Residential Property by Non-Canadians Act). 

According to the New York Times, ‘the prohibition applies only in “census metropolitan areas” and “census agglomerations” – basically, cities that meet certain population criteria – and not to vacation homes in “recreational areas”’ (Kaminer (2022)). This
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This analysis does not assume that the regimes related to property and

sovereignty are equivalent. There is a great deal of scholarship showing

how the practice of sovereignty is either similar or dissimilar to the regime of property law.24 Thus, in the eyes of those who reject sovereignty as

ownership, it might be contended that a legal realist analysis of property cannot be applied directly to sovereignty because the legal regimes are not similar. There are two reasons this is not the case. Firstly, an absolute analogy between property and territory is not required. It is, I think, futile to outline an absolute analogy between property and territory – the history of the ideas, how similar the concepts are in reality, etc – although many scholars have discussed this in insightful ways,25 because, while certain elements or structures of legal thinking and reasoning might be somewhat

similar between the two (and some elements might look more similar to

domestic property law depending on one’s legal training and influence), 

the regimes are not exactly the same. Instead, I focus on how the legal

realist analytical framework can be helpful to understand legal rights and duties generally; sovereignty being a bundle of these. Secondly, the legal realist framework can and has been applied to analyse everything from

contracts, the corporation, and trusts to the right to life. It is not limited to ownership regimes in the first place.26

It is invaluable as a way of thinking about legal relations, for it also

helps convey the complexity and concreteness of these relations: ‘[j]ust as move has been criticised for missing the point and blaming the foreigner for ‘low interest rates and very low supply’ (‘Explained’ (2023)). I think it is more complicated than either simple narrative. The issue is not ‘foreigners’, nor can it be addressed by creating a greater supply of housing. I have found Massey’s explanation of the issues that arise because of global financial industries to be very helpful in this regard. See, specifically, Massey (2005) at 155–59, 166–69. 

24 Starting with Jennings (1963); Shaw (1982), in particular 74. Elsewhere, it is assumed that:

‘When it comes to acquisition and transfer of territory of states international law treats it not entirely unlike property’ (in Raible (2018) 315, 8). 

25 Others have examined to what extent sovereignty over territory and property in land resemble one another or originate from roman law concepts of dominium and imperium; some debate the usefulness of thinking like this or point out the logical differences between the two. This has been well covered and is an interesting point to research further, but it is outside the scope of this thesis. In some ways, it is neither here nor there; the contribution from legal realism does not require an absolute analogy between the two to prove useful – mostly because it is helpful to explain legal rights generally which territorial sovereignty is a bundle of. For a discussion of the former see: Jennings (1963) at 2–6; Lauterpacht (1970) at 219; Shaw (2014) at 363; Orford (2008) at 984; Bílková in Kuijer and Werner (2017) at 34; Larkins (2009) at 127–30. 

26 See, e.g., Easterbrook (1989). 
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there is no right amount of paint on a car, there is no right relation

among managers, investors, and other corporate participants. The rela-

tion must be worked out one firm at a time.’27 Any given analysis is only ever providing a snapshot into the distribution of legal relations. 

Similarly, ‘sovereignty’ is not the same for every state. Each state has

different rights, duties, privileges, immunities, etc. At one level more

abstracted, the functional or sectoral areas of competences (tax, health, security, foreign relations, transport) are also different for each state. This is obvious if we consider that states are, for example, members of

different international and regional organisations or, as another example, have signed different BITs with one another. The legal relations of a state in the EU will be very different from the legal relations of a state recently having left the EU, or a state that is instead a member of the AU. While

the EU may have the most pervasive28 ‘reach’ into the sovereignty powers

originally thought to lie with states, the AU is increasingly competent in relation to its scope of powers. For example, it has a well-developed and different regional peace and security arrangement.29 Obviously the legal

rights, duties, privileges, and immunities remaining in the state are

different for Greece than for Libya because they are members of different organisations, but they would also be different for Libya than for Somalia, when there was an AU peace operation deployed (African Union Mission

in Somalia (AMISOM), replaced by the African Union Transition

Mission in Somalia (ATMIS), with effect from 1 April 2022).30

There is no ‘objectively correct’ way to configure the bundle, but this is the very way that international legal positivists think, if they suggest that sovereignty only remains in the state despite evidence of legal relations being distributed amongst different actors. It is, in many ways, the same thing as believing in natural law: that there is a proper order of things. 

How the bundle of sovereignty is put together is a question of policy, that is, choice, rather than ‘logic’ or ‘truth’. Here, Hohfeld’s interest ‘in having

[acknowledged] that judges were making policy choices that reflected

social values’31 is important. When using and abusing the term sover-

eignty, what international legal positivists, political party slogans about

‘taking back sovereignty’, and state speeches before the UNSC about

27 ibid at 1428. 

28 de Mars (2020) at 88–89; Berry and others (2022) at 58. 

29 Jeng (2012) at 10–11; AfriMAP (2007) at 10. 

30 UN Security Council Resolution 2670 (21 December 2022) S/RES/2670 (2022). 

31 Johnson (2007) at 252. 
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intervening in a situation or not have in common is that this is all a

question of politics and policy. Schlag also emphasises the benefits of this approach in exposing the policy and political role in constituting the

arrangement of legal relations.32 By adopting this we expose the norma-

tivity in sovereignty as currently understood and arranged. 

To bring time back into focus, we might understand that many of

these powers and rights may be retained by state actors but not for all

time. So, for example, the parts of the bundle relating to ‘permanent

sovereignty over natural resources’ (PSNR), in the way the sovereignty

bundle is normatively arranged (i.e., the content of the positive legal

system) today, is not as simple as all states having equally temporally

unlimited, broad-ranging legal powers. PSNR is generally considered to

have been a great win by newly decolonised states to have their PSNR

recognised.33 Yet, when we break down the bundle of rights in relation to natural resources, there is a different story to be told. While PSNR is

hoped to be a recognition of an ‘inalienable right’, it is to an abstract and

‘woolly’34 idea. There is an obligation that the PSNR right ‘must be

exercised in the interest of their national development and of the well-

being of the people of the State concerned’.35 This has been exposed by

Usha Natarajan as problematic: ‘establishing control over their own

natural resources was understood by Third World international lawyers

as fundamental to postcolonial states’ sovereignty and independence. 

That is to say, along with sovereign statehood, postcolonial states also

inherited Western understandings about nature, including the role of the

sovereign in disciplining the natural environment through law and

making it optimally productive.’36 The ‘sovereign’ rights were assumed

by newly independent states with certain pre-loaded content which

involved taming nature being a central governance mission of a ‘legitim-

ate’ state.37 Moreover, the idea of permanency is problematic, as the

general bundle that might be associated with PSNR has been subse-

quently, and is continually being, modified by different regimes, in

32 Schlag (2015) at 190. 

33 UN General Assembly Resolution 1803 (XVII) of 14 December 1962, ‘Permanent sovereignty over natural resources’. 

34 Brownlie (1979) at 262. 

35 Operative Paragraph 1, UNGA Res 1803 (XVII). Nico Schrijver also recognises a number of duties that are involved with this right (Schrijver (2015)). 

36 Usha Natarajan (2017) at 213. 

37 Yao (2022) at 10–11. 
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particular, by the international investment law regime with the continu-

ally shifting power balance between states and private parties. The devil is in the detail of each BIT, contract, and determination of appropriate

compensation.38

Moreover, the geographical imaginary of PSNR is one of conceptual

smoothness, with little variation or discontinuities. Yet, Ferguson in

‘Seeing Like an Oil Company’, highlights the issue of extractive enclaving with foreign investors, foreign workers, and private security firms ‘walled off’ from the local population and with an immense ability to ‘by pass the nation-state frame altogether’.39 Putting aside that this imaginary still appears to rely, even if for descriptive purposes, on the idea of the state-territory as enframed, Ferguson’s account points to the redistribution of power and competences between states, international organisations, and

private MNCs and these practices of control are employed differently in

relation to different spaces. Indeed, the use of private security firms

rather than local military or policing is an important control mechanism

for these spaces; they are a ‘new technology of spatial and social regulation’.40 According to Ferguson, ‘global capitalism has neither abandoned

Africa nor swept it up in a grand process of global homogenization and

standardization. Rather, capital “hops” over “unusable Africa,” alighting only in mineral-rich enclaves that are starkly disconnected from their

national societies.’41 Arboleda too, in his account of the spatial practices of planetary extraction, shows that there is no ‘internally determined

“hegemon”’ such as the state that ‘autonomously articulates a geopolitical project’, but instead a myriad of companies from different countries, 

38 Nicolás Perrone makes a persuasive argument that legal techniques to control and use resources, such as the particular framing and content of property rights and then the subsequent shift to a ‘particular view’ of contractual techniques makes economic sovereignty of states ‘impossible’. See Perrone (2017). We might also think of the implications of Toni Marzal’s work on compensation and damages in ISDS. He notes that ‘there has been a growing disquiet at the sheer amounts that have been awarded, as these seem to be constantly increasing and reaching, in some notable cases, multi-billion dollar figures. 

Among such mega-awards, as they are sometimes labelled, we may cite TCC v Pakistan (USD 5.84 billion), Occidental v Ecuador (USD 2.3 billion), Yukos v Russia (USD 50

billion), or ConocoPhillips v Venezuela (USD 8.7 billion), all of which amount to the staggering fraction of around 2% of the GDP of the respective countries.’ Marzal (2021) at 249, 251. The potential to be hit with such enormous costs, may prevent states from acting. 

39 Ferguson (2005) at 379. 

40 ibid at 380. 

41 ibid. 
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employing labour from different workforces often produced by trans-

national migration flows.42

Like PSNR, citizenship and taxation are also functions commonly

associated with the state. They are still assumed to be matters which

are essentially within their domestic jurisdiction. Yet, these categories are too broad: many tax powers are exercised by state and non-state actors

alike.43 I am not only talking of the offshore as ‘beyond the state’, but that the likes of the City of London is the playground for multiple actors

exercising control over tax powers. These are not contiguous, homoge-

neous, nor synchronised territories which the concept of territory in

international law imagines. In the case of citizenship, the AU and EU

are increasingly exercising many of the functions and powers previously

exercised by states. As citizenship in the EU shows, this is not homoge-

neous across the entire territory of the EU. The complexities of EU

territory and legal rights show there are often multiple, differently configured, territorial frameworks existing at the same time even for the

purposes of citizenship. This makes the temporality of territory variable and the quality of the space uneven rather than uniform. Prior to Brexit, EU citizens could study at Scottish universities for free, but the same was not true for citizens from the rest of the UK. As a result, some EU citizens had different rights in some parts of EU territory in comparison to

others. The African Economic Community, for example, is developing

an African passport, and with this is taking on an institutional function comparable to the EU. The AU Commission facilitates the issuing of the

passport and provides technical support to member states.44 The terri-

tory of EU or AU territory will not be representatable on a map as exactly the same space for all competences. In comparison, with the homogeneous spatial imaginary usually associated with territory, this is repre-

sented as smooth uniform space. I return to EU territory in more

detail below. 

Finally, it should be noted that clearly sovereignty is divisible in this understanding. As Bartelson observes:

although indivisibility has long been regarded a necessary attribute of

sovereignty, scholars have equally long argued that this requirement does not correspond to empirical facts and, therefore, ought to be abandoned

in favor of conceptions that are more closely aligned to political reality. 

In modern times, sovereignty has almost invariably been internally

42 Arboleda (2020) at 69. 

43 On this, I have written in some detail. See Lythgoe (2022) at 171. 

44 AEC Protocol (2018) Article 10. 
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divided between different authorities, and externally it has been con-

stantly compromised through contractual and other means.45

The prevailing and long-held opinion in international law is that sover-

eignty is divisible. Ever since at least 1912 there has, at least according to Oppenheim, been ‘no doubt about the fact that there are semi-independent States in existence, it may well be maintained that sover-

eignty is divisible’.46 We may problematise this notion of ‘semi-inde-

pendent states’ and also whether there are ‘fully’ independent states today in the way Oppenheim imagined. Relatedly, and given such the globalisation of law and governance that is the problematique of this inquiry, 

where I might differ further is that I advance the idea that sovereignty is divisible, indeed has been divided and distributed, across wider categories of actors than just states. 

This insight points to what is being refashioned by global governance

and globalisation while at the same time diagnosing why the orthodox

theory tends to produce the rise/decline or obsoletion narratives in

relation to sovereignty. A monolithic concept of sovereignty makes it

appear as if sovereignty is waning: ‘[s]ome jurists have proposed to

abolish the notion of the sovereignty of States, considering it obsolete’.47

Understanding sovereignty as exclusive and whole, leads to all or nothing determinations; if sovereignty is understood monolithically, it becomes

‘nothing’ or obsolete. This arises because of the overly essentialised and over-determined bundle. We are left with little option but to think of

sovereignty as waning. Instead, now various actors are exercising powers

traditionally exercised by the state in relation to their legal and political spaces. Therefore, the discipline urgently requires an understanding of

territory and sovereignty accounting for the distribution (and redistri-

bution) of competences, liberties, powers, and rights traditionally associated with states but now exercised by different actors. 

5.1.2

A Rebirth for Sovereignty

Like the concept of territory, the concept of sovereignty could not be

thought of as having a fixed, unchangeable content nor that the legal

bundle only ‘belongs’ to one category of actors. The legal rights

45 Bartelson (2011). 

46 Oppenheim (1912) para 70. 

47 Separate Opinion by Judge Alvarez, Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania) [1949] ICJ Reports 1949 4 (International Court of Justice) at para 43. 
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associated with sovereignty do not have to evolve into a predetermined

form. Like territory, the concept of sovereignty is understood generally to be a relatively static bundle of legal rights; it is frozen in one particular configuration, that in the sometimes-confused international law discourse, is both understood as title for states and the consequent rights

states have over their territories. Insights from legal realism allows us to understand that these concepts are (often similar) bundles of legal relations, which instead could be understood as alterable, reconfigurable, 

combinable, and recombinable in an infinite number of times and ways. 

In this view of things, there is no one configuration that is predetermined and ‘correct’. 

Approaching our understanding of the concept of sovereignty in this

way helps explain the dynamics of what is happening to the bundle of

powers relating to sovereignty, considering the increasing importance of

non-state actors in international law making, international relations, and governance. There are many who now argue that ‘contemporary sovereignties are far more complex than notions of mutually exclusive terri-

tories can capture’.48 Competences and powers traditionally assumed to

be state-territorially delimited and organised have been ‘increasingly

emancipated . . . and create their own reality’.49 Regardless of whether

‘their own realities’ follow a similar spatial logic to state territory

(homogeneous, contiguous, ordered space) or are differently spatially

configured, non-state actors can be thought of as increasingly exercising elements of the sovereignty bundle historically deemed to lie wholly or

mostly with the state. 

So rather than these elements – legal rights, immunities, powers, 

competences, functions, etc. – of the sovereignty bundle, in being ‘eman-

cipated’, floating free of territorial states, the bundle is being reconfigured and re-assigned to different actors each reterritorialising these powers in their own relevant spaces – those in which they exercise control, consequently their territories. Thus, several actors, both state and non-state, are exercising different elements of the bundle, controlling and influencing these elements in relation to their own territories. But this can

only be understood once the concept of territory has been de-

essentialised, dephysicalised, and denaturalised. It also requires under-

standing territories as frameworks overlapping the same physical

48 Sassen (2013) at 32. 

49 Helmig and Kessler (2007) at 241. 
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geography, with no one actor ‘owning’ physical geography exclusively

(more on this below). 

We do not need then to ‘bury’ sovereignty à la Herzog.50 Just as we do

not need to abandon the concept of territory and turn to functionalism

instead. Yet, the precise content of that bundle called sovereign power is most definitely up for negotiation. Are there some essential elements of

the bundle of sovereignty that ought to be included? Given my railing

against essentialising territory, I try not to essentialise other concepts. 

Here I find Mégret’s work on whether there are inherently sovereign

functions in international law instrumental to my thinking on this.51

Although I am less convinced by his argument that there should be

inherently sovereign functions ‘if international legal arguments militate against its privatization or outsourcing by the state’.52 These are not, to my mind, legal arguments but political arguments, and I am sympathetic

to the politics that underlies these. Moreover, I would perhaps go a step further and problematise whether there has ever been a stable content for

‘the public and the private sphere’ for these spheres now to be blurred. 

My take on this for the purposes of this book is simply if the international law community, including but not limited to states, politicians, activists, practitioners, scholars, finds it useful discursively to call something

sovereign powers, and the concept is still clearly in use and has some

(blurry and sometimes ambiguous) content assigned to it, then

it continues.53

5.2

Of Jurisdiction

Jurisdiction is another concept that has been closely intertwined with the traditional understanding of territory, so closely that the default position behind much of this discourse still assumes that state territory forms the normal base for jurisdiction and every other mode of exercising jurisdiction is regarded as extraordinary. In this section, applying the concept of 50 Herzog (2020). 

51 Mégret (2021). Even where I disagree with it, this article’s clear and concise argument and synthesis of the discourse creates the circumstances for thought provocation and debate. 

52 Mégret (2021) at 452, 454. 

53 Although I sympathise with those who find sovereignty a troublesome concept. I also leave it here because otherwise the book would be at least twice as long and a lot less coherent. ‘It is outwith the scope of this study’ but there is definitely room for further legal theoretical development. The same goes for the supposed distinction between public/private binaries. 
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territory as socially produced space, I show how the proposed reconcep-

tualisation disrupts the ‘supposed’ extraterritoriality of jurisdiction. 

We can, in its place, account for the spaces where states (and other

actors) exercise any particular power at any one point in time, wherever

that may be, not as extraordinary, but as ordinary. 

That the concept of jurisdiction is mediated by, or indeed premised on, 

the concept of territory is something of a commonplace. According to

Bethlehem, ‘[f]lowing from sovereignty comes also the principle of state

jurisdiction, that is, the authority of a state to govern persons, conduct, and property by its municipal law. Jurisdiction, although it has nonterritorial dimensions, is largely manifest in territorial terms.’54 In this regard, we should note as well that for Bethlehem sovereignty too ‘rests

fundamentally on . . . territory’. Akehurst writes, ‘jurisdiction . . . can have a large number of different meanings’ but ‘sometimes it simply

means territory’.55 Similarly, Fawcett observed that ‘jurisdiction and

territory are so closely linked that statements about the one are often

equivalent to statements about the other’.56 Evocatively, Ryngaert, 

quoting Baldus, notes, ‘territory and jurisdiction go together “as a mist to a swamp”’.57

5.2.1

There Is Nothing Extra about Extraterritoriality

The centrality of territory to the operationalisation of jurisdiction produces the structure dividing the concept of jurisdiction into territorial and extraterritorial jurisdiction. Thus, according to Mills, ‘territoriality is supplemented by other bases of jurisdiction’.58 The word ‘supplements’

indicates these other bases of jurisdiction are something additional to

territoriality, the core. Ryngaert uses the language of the exceptional to demonstrate how international lawyers understand the other bases too, 

stating that ‘[o]ther grounds of jurisdiction than the territoriality

principle (“extraterritorial jurisdiction”) are not logically deduced from that principle. Instead,’ according to Ryngaert, these other bases ‘function as exceptions to the cornerstones of international law – territoriality, 

54 Bethlehem (2014) at 14. 

55 Akehurst (1982) at 102. It survives to modern day renditions of Akehurst, including Malanczuk (1997) at 109. 

56 Fawcett (1971) at 427. 

57 Ryngaert in d’Aspremont and Singh (2019) at 578. 

58 Mills (2014) at 187, 197, emphasis added. 
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sovereign equality, and non-intervention’.59 Wallace too adopts the lan-

guage of exceptionality where she notes that ‘jurisdiction is primarily

exercised on a territorial basis, but there are exceptions . . . there will be occasions when a state may exercise jurisdiction outside its territory’.60

Extraterritoriality is not a real-world ontological phenomenon but a

narrative to explain the extraordinary exercise of power not fitting the

ordinary model. The extraordinary – extraterritoriality – explains the

manifestation of state power beyond state territory. But, as Ryngaert has pointed out, the term is confusing, suggesting extraterritorial jurisdiction

‘ought to imply that a state exercises its jurisdiction without any territorial link (“extra-territorial”), although the expression is typically used in a context of States asserting jurisdiction on the basis of some admittedly

non-exclusive, territorial link’.61 This narrative is created because territory (and crucially this territory is equated with the physical geography) is assumed to be a stable, static ‘starting point’ or container of exclusive state activities. There is territory and then all other bases of jurisdiction are extra, demonstrating the centrality of territory to understanding and conceptualising jurisdiction even if only as a point of reference, because of course, according to Ryngaert, ‘the international law of jurisdiction

does not seem to prioritise the bases of jurisdiction’.62 Ryngaert has

elsewhere reflected on a ‘territorial/extraterritorial binary’ which he says have come to be ‘viewed as natural, reflecting the cartographic carving up of the world into distinct territorial entities (States)’.63 In a recent debate, O’Keefe argues, in response to Krisch’s argument that there is an urgent

need to rethink jurisdiction acknowledging the move away from a once-

vital territorial jurisdiction,64 that international law has long provided for extraterritorial heads of jurisdiction – and there are sixty plus years of practice evidencing this.65 While international law ‘always has’ provided an exceptional jurisdiction, the point is precisely that this reasoning is structured territorially; it is just this has for a protracted period of time no longer really been exceptional despite the name. The ‘remains’ of the

exceptionalising structure of legal thought, being structured by a

59 Ryngaert (2015) at 37, emphasis added. 

60 Wallace (1986) at 101. 

61 Ryngaert (2015) at 7. 

62 ibid at 143. 

63 Ryngaert in d’Aspremont and Singh (2019) at 578. 

64 Krisch (2022) at 481. 

65 O’Keefe (2008) at 520–22. 
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particular concept of territory, is still traceable.66 Territory endures, fundamentally, even according to O’Keefe, as ‘the analytical starting

point’.67 The international law of jurisdiction has, in other words, 

‘retained an essentially “territorial orientation”’.68

Applying the concept of territory advanced in this book helps explain

many of the phenomena otherwise associated with extraterritoriality, at

least in so far as these concerns states.69 Even now, nothing actually is extraterritorial; extraterritoriality is a narrative explaining where states are exercising power. It acts as a justification for why and how a state

exercises power in a physical geography beyond where it is ‘supposed’ to. 

Given that where powers are exercised is not, in reality, limited to a

uniform and permanent unit of space, the reliance on an understanding

of territory as an object and its equation with physical geography requires the creation of this ordinary and extraordinary distinction. But it is not the only way of thinking about it. We could instead imagine territory as

spatially extending to cover the space where any state (or any other actor) is exercising a particular function or power.70

Territory as relational and produced through practices of control could

instead drive a different narrative that does not adopt normative ordinary or extraordinary assumptions – or at least not ‘ordinary starting references, because perhaps there are just different ‘oughts’, exceptions, ‘supposeds’. Territory in this way of thinking accounts for the spaces in

relation to which states (and other actors) exercise particular powers at any one point in time, wherever that may be. In that sense then, I am

suggesting that the extra-ordinary element be removed such that the

‘ordinary’ has the capacity to explain the spatial strategy for the exercise 66 Given this structure of exceptionalism exists in jurisdiction and in subjecthood, it only serves to highlight there is an over-essentialisation and over-determination of the state and territory in international law. The general rule is that states exercise sovereignty and jurisdiction territorially and are the only actor to ‘have’ a territory, synchronising the exercise of sovereignty and jurisdiction in relation to that territory. It is also this state-centric orthodox concept of territory that makes it difficult to establish the space where competences and powers are reterritorialised. 

67 O’Keefe (2022) at 520. 

68 ibid, 517, citing Krisch. 

69 This is simply because non-state actors are not thought to exercise jurisdiction. There are those who are working on the idea of the jurisdiction of international organisations. See Burton (2018). 

70 I deconstructed the traditional assumption of territory as a unit with static temporality and how we might otherwise think of territory as existing in a more dynamic temporality explaining movement. See Sections 3.3.5 and 4.4. 
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of power regardless of where it is. This might seem radical, but concep-

tualising territory as proposed achieves this. 

Let us take the example of EU measures (including the Fuel Quality

Directive, the Timber Regulation, and the Maritime Emissions

Regulation)71 aimed at reducing the carbon footprint of imports of goods

and services consumed by EU citizens. These measures have been framed

by many as an extraterritorial exercise of power ‘circumventing the

territorial system’.72 It is framed thus due to the underlying spatial

assumptions about how territory ought to work, creating extraterritori-

ality. (Here we assume lawyers accept the EU has a territory, which is not uncontroversial, but is often adopted without reflection. This is explored further below.) Territory as relational, and produced through practices of control, explains that for the duration of these directives, the EU’s

territory, for the purpose of these powers, is more than the homogeneous

unit of EU geographical space. We can see this territorial extension as a strategy and as relational: as ‘using [the EU’s] market power to extend the geographical reach of its [greenhouse gas] mitigation efforts’.73

This concept of territory also offers an alternative narrative to interpret instances of extraterritoriality that the ECtHR has so famously struggled with. In Al-Skeini74 and Jaloud,75 the ECtHR found extraterritorial

jurisdictional justifications to ensure accountability for human rights

abuses. The Court appeared to find personal jurisdiction too weak a

ground to wholly rely on, preferring territorial jurisdiction and, as a

result, created a ‘back up’,76 namely the exercise of extraterritorial powers in Iraq at the likes of a checkpoint to find that the UK and Netherlands

failed in their duties to promote and uphold human rights beyond the

ordinary, aka ‘their territory’. With the concept of territory outlined in this book, this extraterritorial narrative does not need to be constructed, because it can account for wherever the UK and Netherlands exercise

control at a particular point in time and view it as part of their territory for that particular purpose or function. It is thus under their jurisdiction 71 Directive 98/70/EC (October 1998); Regulation 995/2010 (October 2010); Regulation 2015/757 (April 2015). 

72 Dobson (2018) at 75, 75. 

73 Scott (2015) at 92, 93. 

74 Al-Skeini and Others v The United Kingdom [2011] Grand Chamber, European Court of Human Rights Application no. 55721/07. 

75 Jaloud v The Netherlands [2014] Grand Chamber, European Court of Human Rights Application no. 47708/08. 

76 Miltner (2012) at 693, 738. 
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for the purposes of Article 1 of the ECHR and they can be held account-

able. According to Ryngaert, Al-Skeini and Jaloud demonstrate the ‘non-

exclusive, territorial link’77 basis for jurisdiction, but according to the proposed approach, the jurisdiction is simply territorial. The use of

exclusivity here is revealing and is explored, and reinterpreted, further below. Exclusivity, in the sense Ryngaert uses it, is a myth because no

actor exercises control exclusively in relation to physical geography. This situation could, applying this spatial imaginary, be distinguished from

instances of ‘kidnapping’ suspects and exercising power, not over cities or checkpoints, but over individuals (as in Eichmann) which is more personal jurisdiction (extra-territorial jurisdiction without any spatial link, or ‘without any territorial link’ in the sense Ryngaert advocates).78

The proposed concept of territory can also make sense of situations of

colonial exercise of power that de Lapradelle articulated in connection

with French and Tunisian territory (explored in the previous chapter). 

The distinction at times between (neo-)colonialism and the exercise of

extraterritorial jurisdiction can be arbitrary and will be viewed differently by different people. The EU could be said to be exercising ‘neo-imperialism’ as well as extraterritoriality in requiring compliance with climate

change directions by non-EU states. What I have described regarding

reinterpreting extraterritoriality is similar to what de Lapradelle argued regarding Tunisian and French territories: he was not arguing France had

extraterritorial powers in Tunisia but that the same geographical space

was also part of the territory of France – whether that be right or wrong legally, morally or politically. This conceptualisation of territory means we can instead challenge such situations by asking why a state is exercising powers in any particular place, because now we understand the

strategic use of territory to exercise control. Tunisian territory is not naturally and ‘originally’ Tunisian. No territory is natural, it is instead continually produced through practices. 

5.3

A Legal Theory of Territory: The Legal Relationship

The final step is to offer an account of the legal relationship between

actors and their territories. This is to expound how this alternative

77 Ryngaert (2015) at 7. 

78 ibid. Although I would still argue it is a strategy based on relations, and if all relations take place in space, then there is a spatiality to this personal jurisdiction – it just may not be a territorial one. 
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conception of territory can be re-inserted and applied into the legal

theoretical account of international law.79 There are two main threads

to this. The first insight corrects the understanding of the legal relationship that is most important: law is not describing a relationship between actors and space, for territory as we have established, is created as a result of the exercise of control, and thus we understand that relationship

already, but instead law describes the relationship between actors. This

reframes the word exclusivity that is often carelessly tossed around, as the right to act, to the exclusion of others, in relation to objects, over peoples, activities, processes, etc. The second thread, as a result of the first, but also as a result of the conceptualisation of territory as social space

constituted by the exercise of power, is to drop the idea of title to territory from our legal theoretical accounts of territory. For both, insights from legal realism and social constructivism are key. 

5.3.1

Emending Exclusivity

A major contribution of legal realism to legal thought was to understand

that the relationship in property law is not between the individual and

‘their’ property but between the particular right holder and all others, 

that is, those against whom the rights can be enforced, those whom have

duties to the right holder, etc. Property consists of legal relationships between different actors rather than ‘ownership of things or relationships between owners and things’.80

This insight is as useful to understanding the relationship between the

state, or whatever institution is exercising ‘sovereign’ powers, and territory in international law as it is for conceptualising ‘property’. Thus, ‘the right (Recht) is always directed against a person . . . The territory is a moment in the existence of the state, a designation of its spatial impenetrability. Land indeed, as a thing, supports human beings . . . but the state is in relationship to [human beings not to territory].’81 A state is also understood

primarily, for the purposes of international law, in relation to other states, international organisations, and private actors, not their territory. 

This insight helps make sense of the broader move to dephysicalise the

concept of territory for the purposes of international law. In a similar way 79 This is a modest attempt. It will no doubt spark off further discussion and expounding, as there are many facets to this. 

80 Johnson (2007) at 249. 

81 Rovira (2017) at 319, 329. 
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that territory is primarily associated with the physical space, traditionally property too was associated primarily with land, then other physical

material things, such as cars or boats. Consequently, there was a focus

on a ‘“physicalist” definition’ which struggled with ‘new, abstract, and

intangible forms of wealth such as business goodwill or copyright and

patent rights’.82 But legal realists reframed this debate fundamentally, 

understanding that ‘property is an abstraction. It refers not to things, 

material or otherwise, but to rights or relationships among people.’83

This approach acknowledges that property regimes consist of legal rela-

tions. It is therefore analytically insightful for understanding space as socially constructed through relations too. 

While it might be easy to think of sovereignty, in its monolith form, as

a legal relationship between states (‘their equal rank to other sovereign States are consequences of their sovereignty’84), in practice rights are

often seen as rights to the physical geography. International lawyers often lose sight of the actual legal relationship. ‘Sovereignty over natural

resources’ may be framed as a relationship between the state and ‘its’

natural resources, as opposed to rights and relationships among states

and other actors. ‘Sovereignty over natural resources’ ought to be broken down into its component parts, for example, the right to mine, the right

to create licenses for others to mine, the duty to protect territorial waters, rights and duties in relation to freshwater management, duties and

powers in relation to conservation of, for example, biological diversity. 

Exclusivity is in relation to the rights or duties, not that these resources

‘belong’ to the states for all purposes. In other words, the exclusivity of one right or set of rights does not entail the exclusivity of other rights in relation to the physical geography. Thus, state A might retain the exclusive right to mine without retaining exclusive right of passage, as in the cases of overflight or innocent passage in territorial waters. 

This may be further demonstrated by considering the continental

shelf and EEZ where there are sovereign rights; these spaces, however, 

have never been assumed to be ‘exclusive’ areas of the state. 

In these areas, states have the rights designated by UNCLOS85 and

82 Horwitz (1992) at 145. 

83 Dukeminier, Krier, and Alexander (2006) at 81. 

84 Besson (2011). 

85 Article 56 states that coastal states have ‘sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources’ in relation to the EEZ and Article 77 that the coastal state ‘exercises over the continental shelf sovereign rights for the purpose of exploring it and exploiting its natural resources’. 
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CIL.86 It would also be incorrect to say that states exercise ALL powers of sovereignty, that they act ‘exclusively’, in relation to the physical geography coinciding with their territory anyway. The contrast between the

EEZ and state territory offers another insight into an erroneous assump-

tion often made about territory, sovereignty, and exclusivity: there is

often thought to be exclusivity because the entire bundle of rights (the

regime of sovereignty) is assumed to be exercisable by the state, that is, the state exercises all the rights included in the bundle to the exclusion of all other states and they exercise all the rights ‘over’ a synchronised, 

container-like, physical area. This is the implication behind the assertion that ‘“sovereign rights” beyond state territory’ are ‘[r]ights which are

“owned” and in this special sense “sovereign” involve a broader concept, 

not reducible to territorial sovereignty’87 because territorial sovereignty is something different – it is a specific regime that is in mind. It implies there are no other rights left for another actor to exercise in relation to that physical geography. That is untrue and an unflattened and dephysicalised understanding of territory makes this easier to observe. 

Yet this slippage, or conflation between physical geography and legal

rights, easily occurs in discourses concerning the transfer of title. It is often imagined that what is being transferred is the physical geography. 

How then should this be understood in this rethink? States should not be

understood to exercise exclusive power ‘over’ physical geography in an

ownership sense; instead, they are understood as exercising potentially

exclusive rights, powers, etc. in relation to their spatial exercise of control. 

Further, control ‘over’ that same physical geography may be exercised by

more than one actor and each actor is exclusively exercising (different)

powers in relation to their territory. It is only when the concept of

territory is flattened – such that in relation to any one piece of physical geography there is only one territory – that is has created the assumption that exclusivity operates in relation to physical geography rather than to the legal relations. So, a flattened concept of territory makes it appear as if the physical geography is also exclusively the state’s, in the sense of the physical geography belonging to the state only. This plays out as the idea of exclusivity vis-à-vis territory such as in the following: ‘[m]any of the 86 For example, recently there was much debate about the ‘historic rights’ or customary rights in relation to the UK’s EEZ. See Collins (2019); Harrison (2019). 

87 Crawford (2019) at 194. 
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most fundamental principles of international law are predicated upon the

concept of the territorial exclusivity of the state, and are aimed at

protecting it’.88 One such fundamental principle is the inviolability of a state territory, the principle of territorial integrity, such that any ‘incursion’ into another state’s physical geography automatically counts as a

violation of territorial integrity. Territorial integrity is not nearly as simple as this. Clearly, many international organisations and foreign

private actors ‘penetrate’ the same physical geography that is often

equated with state territory. For example, territorial integrity is not

undermined when a UN Charter Chapter VII-authorised military oper-

ation takes place. That is because the United Nations Security Council

(UNSC) is legally empowered to act in relation to this space. Territorial integrity is also not undermined when the WTO determines that a

particular measure is a barrier to trade. Instead, we might think of it as follows: these are not incursions into state territory because these same physical geographies are also territories of these organisations for this particular legal relation. What would be a violation of territorial integrity is when a state has no right in the legal relation to exercise control (often militarily) over X, Y, or Z competence in relation to a particular

legal geography. 

Thus, it is the rights that can be exclusive not the relationship to

physical geography (also because territory is not physical geography in

the first place). This helps us rethink key legal doctrine. Shaw, if we

remember, observes that ‘[t]he principle whereby a state is deemed to

exercise exclusive power over its territory can be seen as a fundamental

axiom of classical international law’89 and Ryngaert explains that the

international legal order is ‘a system of territorially delimited nation

States that have full and exclusive sovereignty over their own territory, and no sovereignty over other States’ territory’.90 In these two passages, if territory refers to physical geography this idea of exclusivity creates an assumption that no actor other than the state can exercise sovereignty

(also monolithically conceived) in relation to the same physical space. 

However, if we now understand that the territory of an actor is created as a result of practices of control and physical geography does not become

the ‘property’ of states as a result of their control, the relationship

otherwise described as title in international law is not ownership over

88 Shaw (1982) at 67. 

89 ibid at 61. 

90 Ryngaert (2015) at 51. 
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the physical geography but the bundle of legal rights and duties, etc. 

constructed between actors. Thus, for example, it would be incorrect to

say the state is in a direct relationship in terms of legal rights with its space, rather it is with other states and actors. The relationship a state has with its territory are the practices it continually undertakes constituting that space. We might then reinterpret what is said above by Shaw and

Ryngaert as follows: states exercise sovereign powers – which they may

hold exclusively – in relation to their territory, and other actors exercise sovereign powers – which they too may do so exclusively – in relation to

their territory, and this may overlap the same physical geography. 

5.3.2

Dropping Territorial Sovereignty

This analysis leads to the explicit proscription of the very idea of title from this legal-theoretical framework. Territorial sovereignty is redundant as a concept because it presumes an ownership relationship between

territory (read: physical geography) and the state (alone). This way of

thinking assumes as a fundamental building block a physical space, and

in the previous chapter, it was established that all space, including

territory, is socially produced and territory does not equal physical

geography. Thus, the concept of title is superfluous to requirements. 

It is redundant as a legal concept concerning territory. For instead, 

territory is the space constituted by the exercise of control. Territory is created and practised, not owned. 

And where sovereignty and territorial sovereignty have been used

interchangeably, we only need to retain one of them. The discourse does

not require both sovereignty and territorial sovereignty. To my mind, it

seems more appropriate that it is the concept of sovereignty that is

retained for two reasons, First, territorial sovereignty has more consistently been associated with the idea of title, and that is the very thing

being ‘buried’. Second, the discourse no longer needs the qualifier of

territorial sovereignty. All sovereignty is, or parts of the bundle of

sovereign powers are, exercised territorially – even in the EEZ, which is part of the territory of the state for that particular set of legal relations as a result of the practices and relations of control. Where, the concept of sovereignty still does a kind of job, I do not propose burying it entirely. 

It can be used to describe the exercise of some ‘sovereign’ powers if this is found useful, even just heuristically useful. Its actual content – the

content of the bundle – is up for negotiation as outlined above. 
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5.3.3

Illegal or Legal Exercise of Power

Whether a particular fact of control being exercised is legal or illegal is precisely what international law is for. However, the way the concept of

territory is currently used in legal reasoning, as it is currently conceptualised in international legal discourse, is unhelpful. In this section, I insert the reconceptualised concept of territory into situations where force is

exercised to ‘annex’ or ‘occupy’, and perhaps then the powers of a sover-

eign are exercised, such as policing, education, or issues relating to culture, such as determining the language spoken for administrative purposes, etc. 

As shown below, not only will this exploration show how the new concept

of territory works in practice, but I argue the current situation is unhelpful and counterproductive. It is therefore necessary to insert this new concept into practical examples, not least because territory is conceptualised as an object in this traditional discourse, but territory is also used in an all-or-nothing sense (because of the inappropriate physicalised and totalised

understanding of the space and its supposed ‘exclusivity’ outlined above). 

It is a deeply symbolic object with highly charged normative content. 

The recent Crimea awards and cases are an excellent display of the

issues with conceptualising territory as an object and how we might

alternatively understand the spaces of Russia, Ukraine, and Crimea. 

This example helps elaborate how we might understand the question of

territory in situations where the force is used by states. I am not an

apologist of brute force.91 This argument is not to be confused with a

Morgenthau-esque or realist argument, in the IR sense of realism, that

successful actors are those who can maximise their power, often by force, to maintain international relations. By recognising their territory, I am not ‘recognising’ their legitimacy, subjecthood, or the changed circumstances. I am not saying that brute force is good or saying it should be

recognised as such. This proposed reconceptualisation of territory cannot tell us who the ‘legitimate’ or morally correct actor is by looking solely at territory – or even who is acting lawfully – for that is a matter for

international law to determine. However, it can help clarify the legal

analysis without the pesky problem that presents itself in the current state of affairs: that recognising some space as the territory of a particular state automatically transforms the situation into one of legality and offers a

91 I unashamedly support pacifism, having grown up around peace activists protesting the Iraq war and outside Faslane, the UK Naval Base home to submarines armed with Trident nuclear missiles. 

.     



cloak of legitimacy to that state’s actions. In this framework, there can still be a finding of illegality, such that when Russia annexes ‘Crimea’, the act is either good or bad, moral or immoral, legal or illegal according to international legal argument. What is undeniable is that Russia, for

example, is exercising control, whether a particular person likes it or

not. The spatial extent of its exercise of control has changed. This is the very issue that many of the arbitral tribunals in many Crimean arbitra-tions had to contend with (or tried to avoid at times). It is also an issue that the European Court of Human Rights regularly has to contend with. 

The issue at stake before the Annex 7 Arbitration Tribunal in the Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch

Strait was which state, Russia or Ukraine, should be exercising the rights and duties of the coastal state. Ukraine, arguing that there was an illegal invasion and annexation, denied that there should be any legal effect or

recognition of Russian actions and that it was the rightful actor to

exclusively ‘engage in, authorize, and regulate exploration and exploitation of natural resources’ and to ‘authorise and regulate fishing’ and that

Russia’s actions were and continued to be internationally wrongful.92 The two states got into a mess arguing about whether this is a dispute concerning land territory or rights relating to the sea (note the distinction between land territory and rights relating to the sea and seabed), important because Russia claimed that land territory needed to be settled in order to resolve the dispute over rights within the jurisdiction of the Tribunal.93 The

Tribunal stressed that the recognition of a dispute ‘over the territorial status of Crimea in no way amounts to recognizing any alteration of the status of Crimea from the territory of one Party to the other . . . neither would it imply that the Russian Federation’s actions toward and in Crimea were

lawful’.94 The Tribunal found it lacked jurisdiction ‘to the extent that a 92 Ukraine’s Notification and Statement of Claim, para 50 in Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait, Ukraine and the Russian Federation [2020] Annex VII Arbitral Tribunal PCA Case No. 2017-06. 

93 Russia argued that the ‘objective of Ukraine’s claim is to secure a favourable determination on the sovereignty of Crimea’ (Russian Federation’s Preliminary Objections, para 45) which Ukraine argued that ‘it ha[d] not brought the “illegal occupation of Ukrainian territory” before the Arbitral Tribunal’ (Ukraine’s Written Observations, para 56 n 91) and ‘that the “sole actual objective” of its claims is the interpretation and application of

[UNCLOS] in relation to the Russian Federation’s actions in the Black Sea, Sea of Azov, and the Kerch Strait. Ukraine notes that even an express ruling by this Arbitral Tribunal reaffirming Crimea’s status as a part of Ukraine “would not materially improve Ukraine’s legal position on that settled matter.”’ (Award, para 62 n 91). 

94 Award, para 178 n 91. 
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ruling of the Arbitral Tribunal on the merits of Ukraine’s claims necessarily requires it to decide, expressly or implicitly, on the sovereignty of either Party over Crimea’.95 Here we see ‘Crimea’ as ‘territory’ which is a totalised physical object. The first benefit of the proposed reconceptualising territory is that there is no need to distinguish between land and water territory –

there is no primacy between land, sea, and air concerning territory nor

appurtenances which, while beneath the surface of the argument, is entirely the logic of the argument being made by Russia and implicitly accepted by Ukraine. And second, there is no finding of legitimacy and legality by

recognising the spatial extent of an actor’s practices of control. Instead, it is always a question about the exercise of powers wherever they are

exercised: Are they legal or illegal under international law? It leaves behind the totalising effects of reognising territory. 

Another arbitral case, brought by Stabil LLB and others against the

Russian Federation, concerned the rights of investors when Russia

‘incorporated’ Crimea. At the time the investments were made, the

claimants were nationals of Ukraine, but control over Crimea had in

the meantime, shall we say, changed. One of the questions became

whether the investments made by the claimants, Ukrainian nationals, 

should be protected by the Russia–Ukraine BIT. In other words, was

Crimea now part of Russian territory such that the claimants had essen-

tially become ‘foreign’ investors. The Tribunal found that ‘the term

“territory” for purposes of the Treaty to include territory over which a

State exercises de facto control and jurisdiction’,96 adopting a definition close to one proposed in this book.97 They construed the term territory in what they framed as an ‘open-ended manner’ even if Russia held ‘no

lawful title under international law’.98 They did this because it would ‘go against the object and purpose of the Treaty to leave without protection

foreign investments on a territory over which a State exercises exclusive control and claims sovereignty’.99 This is a similar issue faced by human rights courts: how to establish that a state is acting beyond its ‘own’

territory in a way that can still hold them accountable; how to get away

from the unhelpful, overly determined concepts of ‘territory’ and

95 Award, para 197 n 91. 

96 Stabil LLC and Others v Russian Federation, UNCITRAL, PCA Case no. 2015-35, Award on Jurisdiction, 26 June 2017, para 175. 

97 Although this conceptualisation of territory is still physical, it is still flat, it is still totalising, it is still statocentric. 

98 Stabil LLC and Others v Russian Federation, (n 95) para 146. 

99 ibid, para 158. 
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‘jurisdiction’. In an attempt to get away from that problematic conceptu-

alisation of territory, the claimants emphasised that there is a difference between ‘territory [Russia] illegally occupies’ and ‘sovereign territory’.100

Ukraine wanted to avoid the absurd position that would see it denying its nationals their rights and any compensation or damages because it could

not admit to Crimea/the space in question being ‘owned’ by Russia (the

current effect of recognising territory) at the risk of ‘recognising’ Russian sovereignty, allowing the act of illegality to be sustained and transform-ing the situation into one of legality. This can all be avoided by adopting this proposed concept of territory. There is no ‘recognition’ problem. All are ‘state territory’. Yet, different legal rights and duties are entailed by different ‘categories’ of territory, that is, whether it is deemed to be

occupied or not. The reconceptualisation of territory makes this easier

to understand and does away with the idea that there is some kind of

‘core’ ‘sovereign’ territory of a state. 

Similarly, the ECtHR has increasingly adopted the ‘fact of control’ as

the solution to establishing the human rights obligations of states.101

As Milanovic has identified, there is a different concept of jurisdiction present in human rights regimes – jurisdiction as ‘factual power, authority or control that a state has over a territory’.102 This is because it would go against the objective and purpose of human rights instruments to

deny human rights just because a state is not acting in the space that

international law thinks it should. However, the ECtHR has managed to

get itself into a mess by bringing in state responsibility tests (‘effective control’) to apply to the control that actors exercise for the purposes of constituting territory (in Chapter 4, I advocated a much lower threshold

100 Submission of Ukraine, §§ 20–21. Quoted in n 95, para 212. 

101 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004 (9 July 2004) (CLA-61) (International Court of Justice) in which the Court determined that Israel did have human rights obligations to uphold ‘essentially territorial’ rights in the ICESR in the occupied Palestinian territory because Israel has exercised control in relations to these territories for over 37 years (para 112). See also the case of Cyprus v Turkey, ECtHR, Application No. 25781/94, Judgment (10 May 2001) where the Court found that not finding that Turkey had human rights obligations ‘would result in a regrettable vacuum in the system of human rights protection’ (para 78). A similar finding regarding obligations of a ‘humanitarian character’ was found in Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276, Advisory Opinion, ICJ Reports 1971 (21 June 1971) (International Court of Justice), para 122. 

102 Milanovic (2008) at 428. 
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of control that constitutes territory). In Georgia v Russia (II), the Court asserted that ECHR ‘jurisdiction’ is ‘closely linked to the notion of

“control”, whether it be “State agent authority and control” over individuals or “effective control” by a State over a territory’.103 This is a

completely unnecessarily high bar, especially in the (further getting itself into a mess) ‘context of chaos’104 that is armed conflict. While the Court is grappling seriously with extraterritorial activities of states, it does not yet have the onto-theoretical tools and ‘spatial awareness’ to make sense of the relationship between actors–space–power. It would all be a lot

simpler, as indicated earlier, if we got rid of the ‘extra’ and brought in the concept of territory as socially produced space proposed here. 

In many ways, I am depoliticising certain associations with the term

territory while repoliticising space more generally. As it stands, territory is often all-or-nothing in international law discourse, precisely because of the disciplinary assumptions that in relation to physical geography there is only one territory. This in many ways is what causes the mess arbitral tribunals and courts try to avoid in dealing with questions of territory

while also trying to establish who has jurisdiction and therefore responsibility for particular acts. The question instead can become one of whether it is legal or illegal for a state to be exercising powers. This is a decision about the legality or illegality of the act (usually some use of brute force) as well as the continuing exercise of powers from the sovereignty bundle. 

But states will still be held accountable for illegal acts. This is not a question, and never should be, about ‘whose territory it really is’. For that would be to treat territory as an object. And we know that it is not one. 

5.4

Seeing Like an International Organisation

Finally, these legal realist insights can create room for the adoption of a socially constructivist understanding of law and governance, rather than

fetishising a particular stato-centric structure that is found in the normatively informed international legal positivism. This international legal

positivism places emphasis on the will of states with ‘the state []as the source of sovereignty’.105 I see this account of the state as a choice for ordering and justifying international law. Revisiting the concept of

103 Georgia v Russia (II), Application no. 38263/08, Judgment, Merits [2021] European Court of Human Rights, Grand Chamber 38263/08 [136]. 

104 ibid at (137). 

105 Kingsbury (2002) at 401, 410. 
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sovereignty in the manner outlined above challenges the fundamental

tenets of this normatively orientated positivist account of international law. This section thus also revisits the concept of actorhood in international law that has been structured on the basis of the orthodox

concept of territory. As should be evident by now, the concept of

territory I propose need not refer only to state space, but the space of

any actor exercising control. The bundle of rights, duties, etc., once

assumed to be wholly held by the state, sovereignty, can be, and crucially have been, dispersed between many different actors and their territories. 

Therefore, this final section addresses the problematic of international

legal positivism which would otherwise challenge this account of

reterritorialisation. 

As to the legal realist insights: well, Holmes argued that in order to

understand a legal system, we should think like someone who wants to

know what activities they can undertake without being punished and

whose rules they should obey: ‘you test [who] . . . has legal authority in the legal system by which of them maintains its positions and throws or

jockeys the other out’.106 This relates to Corbin’s contention that ‘a

“right” exists when its possessor has the aid of some organized govern-

mental society in controlling the conduct of another person’.107 In other words, legal realism does not presume the normative source of authority

that international legal positivism does. Given that many of these legal

powers are increasingly exercised by non-state actors in relation to their own territories (states are at times ‘jockeyed out’ and are ‘outgoverned’ by international organisations), there is a need for a different conception of sovereignty in international law. This would radically change the theory

of how and why international organisations – or any other actors –

exercise competences. It is not because particular rights, duties, compe-

tences, powers, immunities, etc. have been delegated or implied by the

‘ultimate source’, that is, by states, but because they are in reality exercising these powers and rights. Each of these autonomous actors operate

within their own spaces, controlling, disciplining, and influencing activities in relation to these spaces. 

The final step, then, is to remove the assumption that only one

category of actor exercises sovereign powers and rights. By doing so, 

those who are in reality exercising powers, competences, rights, and

106 Llewellyn (2011) at 59. 

107 Corbin (1924) at 502. 
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duties – elements of the bundle traditionally assumed only to be exer-

cised by states – in respect of their spaces are now made visible. 

Orthodox theory cannot explain the many powers and competences

international organisations are exercising that were never delegated. 

Positivism and its proponents ask the wrong questions, as we shall see, 

because it starts from a normative premise. 

This involves rethinking some of the assumptions of international legal

positivism. In the eyes of what is associated as international legal positivism, all sovereignty is rooted in nation-states, meaning that when it

comes to international organisations, it is the states’ decisions as to when and how much of its competences to delegate to these institutions. It is a flawed argument however, not least because it starts with an untested

presumption – and proceeds by deducing the rest of the argument from

it – that the state is the source of these competences. The result is a ‘view from nowhere’ understanding of how things are. International legal

positivism in doing this is not purely positivist but is normative

positivism. 

Legal realism and social constructivism start instead from the position

of the concrete individual subject. So, taking as examples states like Malta (independent: 1964108) or Republic of Tajikistan (independent: 1991109), 

it is clear that from their perspective, many of the sovereign functions

exercised today by international organisations were exercised by other

actors, say the UK or Soviet Union, in respect of their territories before the legal persons we know today existed and hence never ‘belonged’ to

them in the first place. Hence, from this perspective, the assumption that states are the source of all sovereignty is simply incorrect. 

If Malta or Tajikistan were to say they were ‘taking back’ sovereignty

by leaving international organisations, it would be political rhetoric only. 

Rather, it would be a rearrangement of the bundle, such that the rights

and powers would instead by held by Malta or Tajikistan to exercise in

their own territories. The same applies with the UK leaving the EU: the

UK is not ‘taking back’ sovereignty. It is not a simple reversal of a process because rights, duties, etc. were created as a result of EU membership (for the UK, other member states, and the EU) and for the duration of the

membership never ‘belonged’ to the UK. Many rights and duties, such as

the right to have MEPs in the European Parliament, were extinguished as

108 Independent 21 September 1964. Joined the UN 1 December 1964. 

109 Independent 9 September 1991. Joined the UN 2 March 1992. 
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opposed to a ‘repatriation of a territorial competence’.110 There has been a deterritorialisation process of some powers and legal relations from the EU and a reterritorialisation to the UK, but other powers and legal

relations were extinguished (and many others created, just think of the

palaver that was the Northern Ireland deal).111

Furthermore, many of the powers and legal rights exercised by inter-

national organisations cannot in reality be exercised by states independ-

ently. This includes, for example, specific rights and duties created in the UN with regards to sanctions, human rights, blacklisting of terrorist

suspects, climate change, etc. or sourced in the UNC to maintain inter-

national peace and security and uphold international law through the

UNSC. Many of the sovereign powers exercised today by some inter-

national organisations – for example, UNSC powers under Chapter VII –

were never exercised before they were created and subsequently

developed by the UN and then exercised by the UN in respect of its

space. So, can we really say that these legal rights were transferred to the UN or were they created ex nihilo? 

The question then becomes: if states are not the ultimate source of

authority – if actors other than states can, so to say, ‘come into the

possession’ of sovereign packages without taking them from states – what

then is the ultimate source of sovereignty? 

But, of course, this is the wrong question. The right question from

the legal realist perspective (and from the constructivist perspective) is not where did this social construction come from normatively, but:

objectively, does this social construction appear to exist (as exhibited

by the practices of the respective social actors) and is it experienced as real? Do states no longer freely choose everything in relation to

the physical geography they believe is their territory? Do other actors

have the ability to discipline activities over that same physical

geography? 

If the answers are ‘yes’, that other actors do control and discipline

particular activities, peoples, processes, etc., then that is enough; for legal realism, for social constructivism, this is where the inquiry stops. The

validity of a social fact lies in its existence. It does not require normative justification. One does not ask what the ultimate justification for social 110 Burke, Hannesson, and Bangsund in Kuijer and Werner (2017). 

111 The Protocol on Ireland and Northern Ireland 2020, UK at  <  https://assets.publishing

.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/

Revised_Protocol_to_the_Withdrawal_Agreement.pdf > . 
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reality is. Why ask what is the justification for ‘how sovereignty is

distributed in the world today’? We start from the facts ascertainable

on the basis of a rigorous method. In Holmesean realism outlined above, 

it is the observation of enforcement patterns (broadly conceived) that

determine which laws should be obeyed and who has authority. 

Regardless, once we have reconstructed the shape of social reality, we

analyse what is happening. We do not ask: but is it normatively justified that things are this way? We only ask: is it certain – are we clear – that things are this way? Then we evidence our conclusions (‘diagnosis’)

based on empirical study. 

The outcome is that by applying legal bundles to the concept of

sovereignty we can observe the distribution of sovereign powers among

the different actors operating in their territories – irrespective of how these territories are configured. If this is how sovereign powers are

distributed today, then so be it. The arrangement of the bundles can

change; making an account of how the bundles of legal relations are

arranged only ever a snapshot, valid for a limited period of time. These

legal bundles are contingent on power, politics, and policies operating at a period in time and are subject to change. Sovereignty is not static. The bundle and its relative distribution are constantly being redistributed as relative power shifts. If this is how the social reality is – at any one

moment – so be it in this understanding. 

Ferguson and Gupta work with similar notions in Spatialising the

State. They argue ‘we need to view states as themselves composed of

bundles of social practices’ instead of the usual analysis which tends to oppose society (dynamic) and the state (static).112 ‘International society’ –

MNCs, individuals, international organisations – are not opposable to or

different from the state; the state is just one actor among many that may be territorially organised. Ferguson and Gupta example Zambia and the

MNC that ‘conquered [and] “pacified” the territory’ (the British South

Africa Company) as well as the transnational organisations continuing to

exercise control in Zambia, including the IMF, World Bank, and several

western banks, that ‘often directly impose policies on African states’.113

In the proposed paradigm of sovereignty laid out above, we understand

that the British South Africa Company, the IMF, and other banks were, 

and are, exercising elements of the sovereignty bundle in relation to

territories subject to their influence and control. 

112 Ferguson and Gupta (2002) at 992. 

113 ibid. 
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Many organisations are performing functions traditionally associated

with the state (and thus the same physical geography becomes part of

their spheres of influence) because states are apparently ‘unable’, ‘unwilling’, or ‘incapable’. Ferguson and Gupta highlight the role of organisa-

tions such as World Vision International, Oxfam, and Doctors Without

Borders in ‘organising local affairs and building and operating schools

and clinics’, performing ‘state like functions all across Africa.’114 From the perspective of these organisations, they plan their provision of the function across their space. Their territories are differently constructed to those ascribed to states; their territories may not be abstract, 

homogeneous, uniform space but might operate as ‘point to point’ net-

works, both ‘local and global’115 in the same way as the state could be

thought of as both ‘local and national’. The territories of these organisations, where they exercise their elements of the sovereignty bundle, do not replace state territory, but coexist over the same physical geography. 

This analysis collapses the artificial distinction between public and

private in terms of who ought to exercise elements of the bundle. 

Although it is traditionally assumed that sovereignty is exercised by a

public actor, history is furnished with examples where a distinction

between public and private is blurred: the East India Company was ‘de

facto exercising sovereign powers in . . . non-European territories’.116

Rather than understanding this practice as sui generis ‘accidents of

history’, and bearing in mind how widespread this practice of non-state

actors ‘de facto’ exercising sovereign powers is today, the conceptualisation proposed better explains, visibilises, and accounts for these practices because it does not essentialise the state as sovereign. 

Sassen adopts a similar position in her scholarship. Her understanding

is that ‘sovereignty is being partly disassembled . . . over the last 20–30

years, depending on the country. While much remains formally included

in the national state and sites in national state territoriality, some of it has shifted to other institutional spaces.’117 This insightful analysis, however, needs added to it a legal-theoretical account, to create the necessary legal reasoning to make this account work within the discipline of international law. That is, I think, the value of adopting legal realist accounts as they consider sovereignty to be a bundle of legal relations. Note

114 ibid at 994. 

115 ibid. 

116 Arcuri and Violi in Kuijer and Werner (2017) at 186. 

117 Sassen (2013) at 30. 
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however, ‘disassembling’ should not be taken as indicating there was a

correct or original assemblage in the first place. As Sassen indicates this disassembling is ‘not new’.118 Powers and competences have been assembled and reassembled, created and recreated, throughout history; the

metaphor of bundling further enables a historical view of things. 

Sassen also emphasises that the sovereignty bundle is not divided the

same everywhere. The disassembling of the bundle (and reassembling) is

fragmented both between different states AND in different fields of

international law – and it is most often power that is the determinant

for how this is arranged. As an example of the former, the IMF exercises

different powers in relation to influencing and determining ‘public infrastructure and oil-related projects’ over the physical geography shared

with, say, Uganda than the space it shares with the UK.119 As an example

of the latter, the sovereignty bundle from the perspective of international economic law is more dispersed than it is in relation to the rights

associated with self-defence; regarding the bundle relating to self-defence, only the UN and states can, in certain circumstances, legally use force

in self-defence. 

I recognise that this entirely rethinks orthodox thinking, which would

maintain that:

the United Nations cannot, for example, hold sovereignty over land, as a

State could. (That is why disputed areas such as Jerusalem cannot be put

under ‘UN sovereignty’, though they could be administered by the United

Nations—as East Timor was administered by UNTAET, the United

Nations Transitional Administration for East Timor—or on its behalf

by a State—as Australia was the Trustee for the UN Trust Territory of

Papua New Guinea, prior to its independence.)120

Leaving aside the issue that territory is being conceptualised as land

which has been thoroughly addressed already, let me demonstrate how

the proposed conception of territory-as-social-space works in practice

with reference to three examples: the EU, ISA, and data. 

5.4.1

The EU

Of all international and regional organisations, the EU is perhaps

the most obvious and likely-to-be-accepted organisation with a

118 ibid at 32. 

119 ‘IMF Country Focus’ (2019). 

120 Lowe (2007) at 123. 
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territory.121 The EU may be the institution most like a state, being a

‘supra-statal’ organisation. There is, of course, ongoing academic debate about the nature of the EU: whether it is an international organisation; 

whether the presence of ‘constitutional features’ make it more akin to a

state than other international organisations; whether it is a sui generis organisation; or whether it is a sui generis creature altogether.122 This debate is not central to this thesis. Indeed, understanding sovereignty as a bundle of powers and legal relations, and rethinking territory, contributes an answer to this debate, sidestepping many of these questions. The

proposed account adopts a position on the EU such that it is no longer

ambiguous in nature: instead, the EU is one possible institutional

arrangement among many, including the state (which is after all an

institution constituted by social practices). For my purposes, the EU

might be thought of as a particularly well-endowed institution, holding

many sticks from the sovereignty bundle. 

After briefly discussing the nature of EU territory, I evidence the

existence of its territory by examining the rights and duties of, and tasks performed by, Frontex, the EU agency in control of external borders, 

because the presence and functions of this agency highlight the territory and sovereignty of the EU. I conclude with evidence that the EU thinks of itself as having territory with a very strong geographic imaginary of itself. 

5.4.2

The Nature of EU Territory: Distinct and Separate

As has already been highlighted, the EU is sometimes referred to as a sui generis territorial entity;123 a category which this argument concerning

the territories of non-state actors disrupts. This approach instead equalises and regularises the spaces of states and international organisations alike.124 Despite EU space perhaps being more readily accepted as a

territory, however, this territory is extremely undertheorised in inter-

national law discourse. My investigations suggest that no one has expli-

citly and convincingly argued that EU territory is territory in

121 I chose the EU because it is often the example that receives the most attention in textbooks and from international law scholars. However, what applies to the EU

example applies mutatis mutandis to other regional organisations such as ASEAN, the AU, and the OAS. 

122 Palchetti (2018) at 1409, 1414. See also: Casteleiro (2016); Castellarin (2017). 

123 Shaw (2014) at 175. 

124 There is no need for a sui generis category if all actors can have territory. For more on the sui generis as a category see: Lythgoe (2023). 
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international law discourse.125 Yet the term territory is sometimes used

to discuss the space of the EU. It must be surmised that some instances

use the term territory not as a legal term but colloquially or informally. 

This is because, with one potential exception, no international law

scholarship in its dealing with territory, includes EU territory within

the definition of territory for international law purposes.126 I submit this undertheorising of EU space as territory arises because, as conventional

international legal theory stands, the EU’s legal and political space is not and cannot be territory. The outcome is pragmatic: EU space is thought

of like a territory; scholars use the terminology of territory on occasion, but the issue is not addressed systematically. 

As to its nature, EU territory is separate to member states’ territories, it is not an aggregate of member state spaces. For example, the free

movement of citizens within the EU created a new legal space controlled

by the EU legal personality, not member states in aggregate. Nor does the EU simply share the member states’ territories as this would be a

condominium of sorts and the EU is not this. The EU is not a case of

shared sovereignty, which would materialise in decisions made jointly. 

The EU clearly has a separate will. Hence, we understand the EU as a

territorially ordered and defined organisation with its territory overlapping, but not always identical to, the same physical geography as the

territorial frameworks of its member states. 

For many purposes EU territory coincides with and is often informed

by member states’ territories. This is best exampled should a member state decide to leave the EU. In such circumstances the sovereignty bundle

would be re-arranged and EU territory would no longer include this

physical space. Another instance meriting mention is if a member state

were to transfer all its legal rights to a non-EU state. The closest example we have of this is French Algeria becoming independent in 1962. This

instance is comparable to a territory leaving an international organisation. 

The situation will differ depending on the reasons for the territorial

framework changing, as well as the agreement of the parties involved. 

It could be that, by agreement, all legal competences are reassembled in a bundle held by the non-EU state, but if the non-EU state desires to join

the EU, the arrangement of the sovereign bundle may be different. 

125 Most likely because it is impossible. A bit like customs union territory, it can be used informally, but it does not accord with the international law discipline’s concept of territory. Hence the production of the ‘sui generis territorial entity’ category. 

126 The one exception is Shaw. However, the presence of a sui generis category only proves the general rule, and Shaw leaves this unresolved. 
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While member state territories often inform EU territory, this is not

always the case. Tax practices provide examples of the sovereignty games

taking place with regard to British Overseas Territories. EU territory does not currently include the Cayman Islands for the purposes of the direct

effect of EU Directives after the ECJ dismissed a case brought by the

Government of the Cayman Islands against the Commission.127 The

Court of First Instance, in dismissing the case, found:

Consequently, although there is no doubt in this case as to the existence of a political agreement at intergovernmental level pursuant to which, in the case of the Cayman Islands, the United Kingdom has undertaken, if the

proposed directive is adopted, to take the necessary domestic (municipal) measures to ensure that, once the directive is implemented in the United

Kingdom, the same measures will be applied to the territory of the

Cayman Islands, this consequence, if it comes to pass, will not flow legally from the directive itself.128

The Cayman Islands government interpreted this as follows: ‘the EU

cannot directly impose any obligation on the Cayman Islands to imple-

ment the EU savings tax directive’.129 This interpretation of the Order

was never challenged. Therefore, although the ‘Cayman Islands’ were

part of British territory for some purposes, they were not part of EU

territory for these purposes because of the lack of direct influence the EU

had vis-à-vis that space. This shows that the territories of member states do not always inform EU territory and the EU’s territory is distinct from member states’ territories. 

Having discussed some relevant implications of EU territory, and its

nature, I give two examples evidencing EU territory. The first is the EU’s border agency and the legal spaces created as a result. The second

evidences the EU regarding itself as having a territory, demonstrated

through EU treaties and policy framework. 

5.4.3

The EU Border Agency

In the following study of the European Border and Coast Guard Agency

(hereafter Frontex or ‘the Agency’), I highlight the legal space created by EU lawmaking and the agency set up to monitor, undertake operations

127 Government of the Cayman Islands v Commission, Case T-85/03 (Court of Justice of the European Union). 

128 ibid, para 67. 

129 Cayman Compass, 2003, as quoted by Vlcek in Adler-Nissen and Gad (2012). Adler-Nissen and Gad (2012) at 124. 
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at, and control its borders – functions typically thought to be within the remit of a state. This is a striking indication of EU territory. The EU itself refers to this space as its territory in the Frontex Regulation: ‘European Council called for wider efforts in resolving unprecedented migratory

flows towards Union territory in a comprehensive manner’.130 A number


of remarkable features of this Agency add to the sense of EU territory. 

First, the Agency’s staff and officers are employed by the EU, not

member states (Article 58)131 although the Agency can ask that staff

from member states are seconded as experts (Article 20(11)). In terms of

the governance structure, a Management Board takes all strategic deci-

sions and functions analogously to an executive body of a state

government. 

Agency functions indicating the sovereignty exercised by the EU can

be categorised into two: first, are those that previously would have been undertaken by states and have been ‘reterritorialised’ into the EU; and

the second are those created by the Regulations and are unique to the

institution. Such new powers include: vulnerability assessments of the

capacity of member states to deal with threats and challenges at the

external borders; mandatory recommendations and assistance; sharing

information between member states and Europol; launching rapid border

interventions and maintaining a pool of rapid response teams and

equipment; training specialists ‘who have the skills and expertise required to carry out return-related activities’; training national border guards; managing ‘research and innovation activities’ for control and surveillance of external borders; cooperating with the European Fisheries Agency and

European Maritime Safety Agency; and assisting the European Border

Surveillance System (EUROSUR) (Article 8). These are not minor func-

tions and powers but core to the operations taking place at Europe’s

borders. 

Remarkably, Frontex ‘may carry out operations on the territory of

non-EU countries neighbouring at least one Member State, in case of

migratory pressure at a non-EU country’s border’.132 This means that for

certain purposes and specified tasks and functions, the territorial framework is flexible and is contingent on one purpose and time. The EU’s

territory is not a container or unit, nor always uniform; for certain

130 Regulation (EU) 2016/1624 (September 2016) preamble, para 1 (ea). 

131 Unless otherwise stated, all Articles relate to Regulation (EU) 2016/1624

(September 2016). 

132 ‘Frontex “Origin & Tasks”’ (2019). 
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functions and limited periods of time, its territorial framework expands. 

The spatiality of the EU is an interesting but underexplored area, espe-

cially because of these agreements with a third state. Further study is

required to understand how its territorial frameworks operate in practice but regrettably most agreements with third countries are not publicly

available. However, what this insight tells us is that EU territory may at times differ from the member state territory that it will overlap in

most instances. 

This brief examination highlights that the EU has a territory essential

to how the organisation organises its activities and governs. Frontex’s

tasks and functions demonstrate just how important it is to understand

this issue, given the Frontex Regulation conferred major functions and

powers on the organisation. The proposed reconceptualisation of terri-

tory allows us to make better sense of, and scrutinise, the legal arrangements and practices of the EU exercised in reference to its

territorial framework. 

5.4.4

‘Union Territory’ in EU Treaties and Policy Frameworks

There is evidence through legal texts, such as EU treaties and

Regulations, and EU policy documents, that the EU thinks of itself as

having territory; it has its own geographic imaginary of itself. Turning

first to EU treaties: in the 1997 Treaty of Amsterdam, the European

Council determines the ‘conditions of employment for third-country

nationals legally residing in Community territory’.133 Clearly, there is a juridical notion of ‘community territory’ separate from member states’

territories. Where reference to member states’ territories was intended in the Treaty, the term ‘member state territories’ was used. Article 18 relates to a body of the European Community – a separate legal person – with

responsibility to determine employment conditions. The space in relation

to which the power was exercised was the territory of the European

Community. This provision was retained in the Treaties of Nice

2001 and Lisbon 2007 and is currently Article 153 of the Consolidated

version of the TFEU.134 Given the term existed in the Treaty of

133 Article 18 Treaty of Amsterdam amending the Treaty on European Union, the Treaties Establishing the European Communities and Certain Related Acts 1997 (OJ C340/1), emphasis added. 

134 Article 117 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the European Union 2012 (2012/C 326/01). 
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Amsterdam, it shows this concept is not new. It is, therefore, uncon-

nected to EU attempts to introduce a ‘constitution’. This makes the point that a looser-formed organisation can have a territory, just as an organisation comparable to a ‘supra-state’ can. 

Articles 52 TEU, and Articles 355, 349, 198–204 TFEU, relate to the

treaties’ territorial scope and can be considered the initial territorial framework creating EU territory. While TEU and TFEU are useful guides

to what EU territory became upon creation of the organisation, to

identify EU territory for a particular sovereign right, assessing the application of EU law is important. This is because territory varies by purpose, for example EU territory for VAT purpose differs from that for EU

Directive implementation. Numerous references to ‘Union territory’

can be found in various decisions and resolutions, including, for example, Commission Decisions such as Commission Implementing Decision EU

2015/789 (18 May 2015). This determines EU activities preventing the

spread within the Union of Xylella Fastidiosa (a bacterial disease found in France and Italy having a severe impact on plants), such as ‘establish[ing]

a surveillance zone’, and creates duties for EU member states, for

example, ‘carry[ing] out annual surveys for the presence of the specified organism in their territories’, ‘carry[ing] out regular official checks’, and prohibiting certain activities such as the movement of plants within

EU territory.135

The EU itself refers to its space as its territory in the Frontex

Regulation: ‘European Council called for wider efforts in resolving

unprecedented migratory flows towards Union territory in a comprehen-

sive manner’.136 It also makes reference in this preamble to European

Council Conclusions which upon examination speak of ‘the management

of the Union’s external borders’.137 Here, we note that the EU sees itself as having internal and external borders (varying striated and smooth), 

further evidencing the presence of a spatial imaginary that it has of itself. 

Union territory includes the same physical geography as its member

states’ territories (i.e., including seas and air) – usually within what is referred to as the ‘External Borders of the Member States of the European Union, the European Union’ (preamble para 1) but with the exception of

135 Commission Implementing Decision (EU) 2015/789 (May 2015) European

Commission, preamble para 8, Articles 3, 9, and 11. 

136 Regulation (EU) 2016/1624 (September 2016) preamble para 1. Emphasis added. 

137 ‘European Council Meeting (25 and 26 June 2015) – Conclusions, EUCO 22/15, CO

EUR 8 CONCL 3’, para 3. 
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Ireland which does not participate in Schengen (preamble paras 66 and

67). According to EU Regulation 2016/399, ‘external borders’ mean ‘the

Member States’ land borders, including river and lake borders, sea

borders and their airports, river ports, sea ports and lake ports, provided they are not internal borders’.138 On the face of it, we can conclude that to comprehend the boundedness of Union territory for Frontex purposes, 

we should initially be guided by the location of member states’ borders. 

Internal borders are defined in Regulation 2016/299 as ‘the common land

borders, including river and lake borders, of the Member States; the

airports of the Member States for internal flights; sea, river and lake

ports of the Member States for regular internal ferry connections’.139

The EU has over time developed detailed policy frameworks based on

the implicit assumption that its space is its territory. These policy frameworks afford a more in-depth look at how the EU considers its territory

to be configured. In 1999 the Informal Council of Ministers agreed the

‘European Spatial Development Perspective: Towards Balanced and

Sustainable Development of the Territory of the European Union’.140

The policy framework is interesting for several reasons, but I focus on its conceptualisation of EU territory. In this Perspective, EU territory is

considered separate to member state territories, and it engages an under-

standing of territory which does not see territory as a homogeneous unit

of space. It serves as a policy framework for ‘the Member States, their

regions and local authorities and the European Commission in their own

respective spheres of responsibility’.141 Each of these spheres is spatially delimited, thus, EU territory is not always homogeneous space for all

purposes. The policy asserts: ‘The characteristic territorial feature of the European Union (EU) is its cultural variety.’142 The nation-state spatial model, of course, was famously based on creating a culture to be homogeneous within its space. The Policy believes this cultural variety distinguishes it from ‘other large economic zones of the world, such as the

USA, Japan and MERCOSUR’.143 It indicates that EU officials themselves

see the territory of the EU as heterogeneous. This is also reflected in the principle of subsidiarity, one of the ‘key pillars of the European Union’s 138 Article 2, Regulation (EU) 2016/399 (March 2016) 52. 

139 Regulation (EU) 2016/399 (March 2016) 399. 

140 ‘ESDP – European Spatial Development Perspective’ (1999). 

141 ibid at 3. 

142 ibid at 7. 

143 ibid. 
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legal and political architecture’.144 We can of course question just how

internally homogeneous the USA, MERCOSUR, or Japan actually are, 

just as we could problematise how internally homogeneous any state is. 

Compare this to the EU being a homogeneous space for other purposes:

EU member states cannot create different policies for the importation of

bananas for example, which as a minimum standard must not have

‘abnormal curvature’.145 This minimum standard is the same throughout

the territory. 

The policy framework acknowledges different local authorities and

nations within its territory. This illustrates the piercing of the ‘smooth’

veil often perceived at an international law level and not merely of the

usual object of state territory; the EU is an international organisation that imagines its own territory as heterogeneously constructed. In this policy framework, EU territory is seen as consisting of special zones – global

economy integration zones, ‘the pentagon defined by the metropolises of

London, Paris, Milan, Munich and Hamburg’146 – and islands of signifi-

cant growth ‘e.g. Barcelona, Region of the resund’.147 The policy

framework states that ‘regional and local authorities must work together

in the future across national boundaries’148 which further indicates EU

territory is separate from the territories of member states in the way

cities, local authorities, and regions are expected to work together. 

In short, the EU has a territory that is entrenched in how the insti-

tution organises its activities and governs in reference to a particular

space. Frontex tasks and functions demonstrate just how important it is

to understand this issue, given the major functions and powers exercised

by the organisation. The proposed reconceptualisation allows us to make

better sense of, and scrutinise, the legal arrangements: elements of the

sovereignty bundle now sit with the EU and are exercised in reference to

its territory. These functions and powers have not deterritorialised from the state to nowhere but have reterritorialised in EU territory. 

5.4.5

International Seabed Authority

The second illustration, the International Seabed Authority (ISA), was

established by UNCLOS and the 1994 Implementing Agreement to

144 European Committee of the Regions, ‘EU Regional Policy’ (January 2018). 

145 Commission Regulation (EC) No. 2257/94, September 1994. 

146 ‘ESDP – European Spatial Development Perspective’ (1999) para 68. 

147 ibid. 

148 ibid, excerpt from the final conclusions issued by the German Presidency, para 4. 
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‘organize and control activities in the Area, particularly with a view to administering the resources of the Area’.149 The ISA’s territory, initially, may be less obvious than the likes of the EU’s. However, the reconceptualisation of territory and sovereignty makes apparent the rights in the bundle of powers exercised by the ISA in relation to the Area, meaning

the Area is its territory. 

There is renewed interest in ISA and its activities. At the time of

writing, the ISA appears to be moving from exploitation of the Area to

resource extraction. The Mining Code, still being developed in its entir-

ety, consists of a ‘comprehensive set of rules, regulations and procedures issued by the International Seabed Authority to regulate prospecting, 

exploration and exploitation of marine minerals in the international

seabed Area (defined as the seabed and subsoil beyond the limits of

national jurisdiction)’.150 This process has caused renewed interest also in the idea of CHM, given it raises questions such as whether the

particular provisions for extraction fulfils the values associated with the Area CHM designation; ensuring activities are ‘carried out for the benefit of mankind as a whole . . . provid[ing] for the equitable sharing of

financial and other economic benefits’151 and being used exclusively for

peaceful purposes.152

There are two reasons the ISA adds to our understanding of territory

and sovereignty under the proposed reconceptualisation. First, the terri-

tory of the ISA does not at all overlap with state territories over the same physical geography.153 In contrast, the ISA’s territory – the Area – does not overlap at all. None of the Area is part of any state’s territory. It is defined as ‘the seabed and ocean floor and subsoil thereof, beyond the

limits of national jurisdiction’.154 Note, the legal provisions flatten the Area into the physical geography – it is the seabed and ocean floor. Yet, we now know space is more than the physical geography; it is something

socially constructed. This space – informed by the definition given to the Area – under the control and influence of the ISA, is its territory. Second, ISA territory allows further consideration of legal bundles, given it

involves consideration of the legal bundle associated with the CHM. 

149 ISA, ‘About the International Seabed Authority’  < www.isa.org.jm/authority >  accessed 22 October 2019. 

150 ISA, ‘The Mining Code’  < www.isa.org.jm/mining-code > accessed 22 October 2019. 

151 Article 140, UNCLOS. 

152 Article 141, UNCLOS. 

153 I have argued elsewhere about the EU’s territory which is a much more obvious overlap with state space. See Lythgoe (2022). 

154 UNGAR 48/263 (1994), preamble, emphasis added. 
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This discussion differs from earlier discussions regarding the re-

arrangement of competences and legal relations between states and

international organisations. No state had the powers the ISA now has

in relation to the particular physical geography and, further, the Area’s CHM status expressly disallows the right to appropriation – usually a

right associated with ‘owning’ territory in international law. The CHM

and the legal relations provided for in UNCLOS and the law of the sea

generally, require a different analysis of the legal realist bundle of rights. 

5.4.6

Concerning the Common Heritage of Mankind

Before I go further, let me outline the legal provisions creating and

informing the space designated as CHM.155 Key to understanding this

legal space and the rights associated with it is Article 137 of UNCLOS

which provides:

1. No State shall claim or exercise sovereignty or sovereign rights over any part of the Area or its resources, nor shall any State or natural or

juridical person appropriate any part thereof. No such claim or exer-

cise of sovereignty or sovereign rights nor such appropriation shall

be recognized. 

2. All rights in the resources of the Area are vested in mankind as a

whole, on whose behalf the Authority shall act. These resources are not

subject to alienation. The minerals recovered from the Area, however, 

may only be alienated in accordance with this Part and the rules, 

regulations and procedures of the Authority. 

3. No State or natural or juridical person shall claim, acquire or exercise rights with respect to the minerals recovered from the Area except in

accordance with this Part. Otherwise, no such claim, acquisition or

exercise of such rights shall be recognized. (emphasis added)

Article 137 explicitly provides that no state can exercise sovereign rights over the Area and its resources and that no natural or juridical person

may appropriate the Area. This includes international organisations and

individuals. How then can it be argued this space is the ISA’s territory? 

Let us look next at what the CHM is. Most scholarship focuses on the

legal content of the CHM and the substantive rules arising from the

155 Article 136, UNCLOS. 
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UNCLOS regime, rather than its nature.156 However, Feichtner defines

CHM as a jurisdictional principle, ‘like permanent sovereignty over

natural resources’ and ‘forms the basis for the allocation of exploitation rights’.157 I instead suggest CHM is possibly more comparable to, or in

the same analytical category as, the regimes Crawford and Shaw dis-

cuss158 – ‘territorial sovereignty‘ as one such regime – with implications for jurisdiction as opposed to it being a jurisdictional principle. CHM is the name given to the bundle of rights – a particular arrangement of the

legal bundle of rights, duties, privileges, and no rights. It is thus equivalent to, having the same ontological status as, for example, ‘territorial sovereignty’/‘sovereignty’ or res communis. These are just alternative

ways to arrange rights for the Area.159 Each are just names given to what are thought to be a relatively static arrangement of a legal bundle. 

Moreover, CHM is thought to come with certain assumptions or prin-

ciples ‘built in’ to any spaces designated as such; the same too applies to res communis. So too was sovereignty as a bundle at one point, yet we

have already established that it is not in fact constant and static. 

Applying legal realist understandings of legal entitlements to the

CHM, we see that the inability to claim and appropriate the Area in

Article 137(1) means there is a ‘no right’ to appropriate as opposed to the absence of a right. Hence, an organisation or state has ‘no right’ to

appropriate and a duty not to appropriate that are packaged together

and, as a result, other actors, due to that duty, may protest if that

organisation or state appropriates. It is not that the ISA ‘owns’ the Area to the exclusion of others. This arises due to the erroneous idea of

exclusivity of states vis-à-vis their territory and the idea that it is possible to ‘own’ a space in the first place, as opposed to the territory arising as a result of the exercise of control. Applying this to the question of appropriation in CHM, it follows that the arrangement of the legal bundle

includes a ‘no right’ for any actor to exclude others and that no actor may hold the ‘complete’ bundle of ‘sovereign’ rights to the exclusion of all

others in the Area. It is instead the ISA which has the responsibility and right to supervise and control certain activities in the Area. 

Based on Article 137, it might be tempting to argue this is not the

territory of the ISA but the territory of mankind: ‘[a]ll rights in the

156 Brownlie (1979); Pinto (2013b). 

157 Feichtner (2019) at 601, 604. 

158 See discussion in Chapter 3. Also, Crawford (2012) at 203. 

159 Feichtner (2019) at 606. 
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resources of the Area are vested in mankind as a whole, on whose behalf

the Authority shall act’. Feichtner emphasises that the ISA ‘has indeed

been established to administer and allocate rights to explore the deep

seabed and exploit its mineral deposits on behalf of mankind as a

whole’.160 How can this territory be the ISA’s? Three things are notable

in answer. First, ‘mankind’ is not a legal person and has no rights and

duties in international law.161 ‘Mankind’ does not have standing in courts nor representatives in organs of international organisations. Second, the conceptualisation of territory developed here rejects the idea that territory is ‘owned’ in the common expression of possession and ownership. 

Moreover, CHM is a particular configuration of a bundle of legal rela-

tions. Territory is a socially produced space for, and created by, the

exercise of power, it is not ‘owned’. Saying an actor has a territory does not equal ownership. In fact, possession and exclusion are not factors at all. Treating them as factors means we have fallen into the trap of

misunderstanding the legal relationship between owner and physical

territory and not as between actors. Starting to refer to territory to mean an object moves us back to the realm of physical geography and the

exclusivity of the rights of owners. Yet, we know this is not possible with regard to the Area because of Article 137 and its designation at CHM. 

Instead, the territory where the ISA exercises power is signified by the

Area. Third, in the same way the state is theorised as acting on behalf of its population, so could the ISA be thought of as exercising power on

behalf of mankind. The state is the oldest recognised unit of international law and according to Crawford, is legally representative (but perhaps not politically so) of their population, exercising rights and duties in international law as the state qua a community of persons.162 Could we think

of an international organisation qua mankind in the same way? That an

international organisation has been given the power by states to ‘admin-

ister and allocate rights . . . on behalf of mankind as a whole’?163 It is 160 Feichtner and Ranganathan (2019) at 6, 612. 

161 This was discussed but never solved during the early stages of negotiation. Pinto examined this issue in his Recueil des Cours lectures: ‘a question discussed during the early stages . . . concerned whether international law had recognised, or would be ready to recognise, “mankind” as a person or legal entity capable of exercising rights, and being required to comply with obligations under that law. Leaving the question unresolved, negotiation of the convention proceeded on the assumption that the concept of “mankind” had been accepted, and was some practical reference value . . .’ (Pinto (2013b) 58). 

162 Crawford (1992) at 55. 

163 Feichtner (2019) at 612. 
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therefore acting in trust and exercises control in relation to its territory for mankind, in the same way a state exercises control in relation to its territory for its population.164 Regardless of the ‘why’ rationale, which may be interpreted in different ways, the key thing I want to emphasise is that the Area can be understood as the territory of the ISA. 

5.4.7

Identifying the Powers of the ISA and Its Territory

In the case of the ISA, the various legal provisions and implied powers

indicate the arrangement of the sovereignty legal bundle it exercises in

relation to the Area. It is possible to argue that these powers and legal rights are similar to many we assume states hold in relation to their

territories. Under UNCLOS those particular functions, powers, and legal

rights include: the promotion of growth, efficiency and stability of

markets for commodities produced from the minerals derived from the

Area; participating in commodity conferences and undertaking agree-

ments in its own name; issuing authorisation for the plan of work; 

exercising control over activities in the Area as necessary for securing

compliance with UNCLOS; and the power to limit the level of production

of minerals from the Area (UNCLOS, Articles 151 and 153). Prospecting

cannot occur without ISA approval (Implementation Agreement (IA), 

Annex III, Article 2). The approved plan of work must describe the

equipment and methods, non-proprietary technology and information, 

together with any changes to this (IA, Annex III, Article 5) with approv-

als being for fifteen years. Post approval, the ISA retains control over

activities in the Area during the work and may impose monetary penal-

ties for violations (IA, Annex III, Article 18). 

Taking a closer look at institutional features, the ISA Assembly’s

powers include issuing general policies, deciding on the sharing of

financial and economic benefits, and suspending the exercise of rights

and privileges of membership (UNCLOS, Article 160). The ISA Council’s

mandate increased during the drafting of the IA from that envisaged by

UNCLOS.165 Whereas the Assembly consists of representatives from

member states, the Council has thirty-six nominated representatives

(UNCLOS, Article 161). The Council has the power to: issue general

164 The term ‘in trust’ or thinking of the ISA as a ‘trustee’ for mankind in the Area, was prevalent in a lot of discussions and negotiations. Although not part of the legal text explicitly, it underlies a lot of the thinking. On this, see Pinto (2013b) at 24. 

165 Querci (2017a) at 289. 
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policies; supervise and coordinate implementation of UNCLOS; enter

into agreements with other international organisations; issue direct-

ives;166 institute proceedings; issue emergency orders, which may include orders to suspend or adjust operations; disapprove areas for exploitation; and, importantly, to approve the plans of work from operators and

exercise control over activities in the Area to ensure compliance with

UNCLOS (UNCLOS, Article 162). The Secretariat, which includes the

Secretary General and staff, is considered to consist of international civil servants and ‘shall not seek or receive instructions from any government

or from any other source external to the Authority’ (UNCLOS, Article

168). Thus, independence and autonomy of the ISA from its member

states is achieved. 

The ISA therefore has the power to grant operating licences. No work, 

not even prospecting, can take place without its permission. This has led some commentators to conclude that: ‘[t]he ISA’s jurisdiction was also to be exclusive because no other entity can engage in activities in the Area without the ISA’s approval’.167 Therefore, for the purposes designated by UNCLOS and the implementation agreement, the legal entitlements in

relation to the Area could be said to be ‘exclusive’ to the ISA (similar to a state’s legal rights). No other actor has the legal right to interfere in these areas of power. Furthermore, this mandate might expand beyond that

explicitly provided for in the Agreements. Moreover, UNGAR 48/263

determined that the functions are based on an ‘evolutionary approach . . . 

in order that they may discharge effectively their respective responsi-

bilities at various stages’.168 This gives a wide-ranging and long-term

outlook for the ISA’s legal entitlements to increase depending on what is required to fulfil the duties imposed under international law. Further, 

Jones considers whether the Enterprise could be thought of as having

‘primary responsibility for mining’ and notes this exists only on paper at the moment.169 Jones never ventures as far as calling this space territory in the articles, but it read to me as circling around naming this space as such. The exercise of sovereign powers by non-state actors and the spatial logics of the exercise of such functions and powers, etc. simply cannot be described adequately using orthodox concepts, however. There is no

166 The Enterprise, once operational, will be an organ of the Authority which conducts exploration and exploitation activities, as well as the transporting, processing, and marketing of minerals recovered from the Area. 

167 Querci (2017b) at 216. 

168 UNGAR 48/263 (1994), Annex Section 1, para 4. 

169 Jones (2016) at 315. 
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reason why this space is not the ISA’s territory adopting the

proposed concepts. 

The above discussion highlights these are major rights in relation to

the Area for the ISA. Just as a state exercises control in relation to its territory, so too does the ISA in relation to its territory. Further, this control is exclusive – no other actor or subject in international law has such legal rights in the Area, but they may have rights against the ISA if it acts ultra vires or fails in its obligations owed – other than perhaps the abstract ‘mankind’ which might struggle to bring a case to any court or

tribunal. The Area designates where the ISA’s authority begins and ends

(it is thus bounded), and the ISA retains control over activities in the

Area even after granting a licence to explore or exploit. The ISA has a

bundle of rights and duties, a bundle of relations exercised in relation to a territory. Adopting a monolithic perspective on sovereignty generates

confusion regarding ‘ownership’ or ‘title’ in international law and the

assumptions that only states exercise sovereign powers, territory means

land primarily, and that territory is something only states ‘have’, would prevent an enriched analytical understanding of such space. 

Finally, it can be observed that humans and states have impacted upon

the space of the high seas and seabed even if we do not think of them as

territories; zoning and rules are imposed on spaces not part of state

territories. We can think of these as spaces influenced and disciplined

by states together – akin to a communally agreed dispersing of the

sovereignty bundle and determining to apply many ‘no rights’ in these

spaces. But this certainly does not mean that these are spaces absent of

authority structures. Since the ISA became operational, this position

changed. Some legal relations and competences have (re)territorialised

into the ISA’s territory. There is an identifiable actor responsible for

exercising certain rights in relation to its territory in addition to states making determinations regarding the rights in relation to this physical

geography. Having applied the reconceptualisation of territory and sov-

ereignty developed in this project, the arrangement of the ISA’s legal

bundle and the particular rights in the sovereignty bundle being exercised by the ISA are clearer. We have been able to make visible the territory of the ISA which is otherwise invisible in the orthodox account of territory. 

5.4.8

Following the Function: Data

With this final example, I address the exercise of competences regarding

data by international organisations in reference to their spaces and

spatial logics. In this example, I focus on the element of the sovereignty
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bundle that has been reterritorialised as opposed to any one institution

and its territory, demonstrating that we can account for the changes

taking place from the perspective of both the actor and the function. 

What is said here about the use of data to govern applies equally to the

IMF, World Bank, UN, WHO, EU, OECD, ITU, IAEA, UNFCCC, World

Economic Forum, and many other institutions. 

The exercise of power and legal rights concerning data is an over-

looked function but, while subtle and given less attention until

recently,170 the power to gather and interpret data is a significant element of the ‘once state held’ bundle of sticks associated with sovereignty

currently exercised by international organisations.171 With a fundamen-

tal role in controlling and ‘knowing’ society, data have always been an

important project of power: ‘knowledge gives power, more power

requires more knowledge, and so on in an increasingly profitable dia-

lectic of information and control’.172

One of the first practices credited as having empowered states to

triumph over their competitor authority systems (city leagues, empire, 

etc.) are the early censuses centralising the collection and use of data.173

The first census of this kind is thought to have taken place in France. 

Vauban is recorded as creating the first ‘list of the people’ – an ‘ancestor of modern censuses’.174 This is one of the earliest of functions that, along with other ‘little things’,175 such as cartography, were assembled together into the spatial logic of the first states. The importance of census data and knowledge about space garnered through mapping and its contribution

to producing the territorial state is recognised by scholars and legal

historians, including Ford, who concludes: ‘[t]he conception of a

bounded territorial region itself . . . was in a sense a product of the

national project of self knowledge accomplished through the census

170 The main exception to this is Johns (2016); Johns (2017). Johns’s work on data territories is a brilliant contribution, but one which, I think, still primarily associates territories with states alone. See also, Johns in Kuijer and Werner (2017). 

171 Others have argued that data is not as ‘intrusive’ of sovereignty as other functions. See, for example, ‘less interventionist endeavors characteristic of pre-1914 forms of internationalism, such as collecting data, organizing conferences, or standardizing regulations’ (Martin (2022) 25). I wholeheartedly disagreed. Data crucial to policy and lawmaking – indeed it has been understood by many as one of the core reasons power was consolidated in the state. 

172 Said (2003) at 44. 

173 Gottmann (1973) at 59. 

174 ibid at 59. 

175 Thrift (2000) at 381–82. 
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and the map’.176 Mapping and census-taking were employed by colonial

powers to ‘know’ colonial people and colonised spaces.177 There is

extensive scholarship stressing that data gathering for controlling and

producing knowledge is one of the more important sovereign powers:

‘[a]s nation-states grew and bureaucratized, sovereign power was exer-

cised in the form of census-taking, counting the population, gathering

information and regulating citizenship’.178 Deleuze and Guattari high-

light this too:

[a]rithmetic, the number, has always had a decisive role in the State

apparatus: this is so even as early as the imperial bureaucracy, with the three conjoined operations of the census, taxation, and election . . . the number has always served to gain mastery over matter, to control its

variations and movements, in other words, to submit them to the spatio-

temporal framework of the State—either the imperial spatium, or the

modern extensio.179

Without censuses and mapmaking, on these arguments, the state we

know today would simply not exist. 

There has been a noticeable turn to using large scale and complex data

to inform governance and the exercise of control by states, international organisations and corporations. This is not to deny data has been used to govern for centuries. Censuses and the use of data for economic planning

(data on unemployment, recession data, inflation, exports, GDP, etc.), 

about income for tax purposes, about housing for planning purposes, 

etc., have colossally increased since Vauvan’s first census. Yet, there is a noticeable turn to entrenched and more complex data governing made

possible due to technological developments. Outputs from large datasets

are used by public and private sector actors, re-orientating business and political practices towards making best use of ‘big data’. 

Importantly for this project, many of the powers associated with data

have increasingly deterritorialised from state territory and reterritorialised into the spaces of the international organisations as well as other actors, including corporations and private industry bodies. Data then

have been reterritorialised into a space; it is not floating free over global 176 Ford (1999) at 878. In addition to Gottmann, Ford, and Thrift, see Strandsbjerg (2010) at 44–46. 

177 Wilson and Donnan (2012) at 581–82; Appadurai (1996) at 116; VanValkenburgh (2017a); VanValkenburgh (2017b) at 117. 

178 Mountz in Gallaher and others (2009) at 208. 

179 Deleuze and Guattari (1987) at 389. 
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space aimlessly. International organisations have spaces in relation to

which they exercise powers regarding data. The legal rights and power

associated with data are being re-assembled in complex relationships

between non-state actors and states, determining policies and responses. 

This represents an unbundling from the state where formerly the state

governed through access to such data; data centralised in one institution. 

This relocation of collecting, determining, and using data from states to international organisations reflects the now well-known general trend of

the shift in function from states to international organisations through-

out the twentieth century at the very least. The competences in question

might include, but are not limited to,: data gathering – on, for example, the economy, incomes, population, education system, policing, etc.; 

deciding what data to collect, by whom, and how frequently; its analysis, reporting, and interpretation; its communication, that is, what story to

tell from data; and using data to implement policies, discipline behaviour, raise revenue, create laws and norms, etc. 

5.4.9

Information-as-Control180

One key example of international organisations using data to govern is

the attachment of conditions to assistance made by organisations and

banks to states. Data influences the IMF’s treatment of, and advice to, 

states. The IMF has used data to categorise some states as ‘Fragile States’

and this categorisation was informed by data capturing a range of social, economic, and political factors, including conflict. Based on these determinations, the IMF and other international organisations and financial

institutions made decisions, with an enormous capacity to influence

‘development’ policy, advice, and lending decisions.181 These categorisa-

tions influenced IMF expectations regarding the direction of state pol-

icies – perhaps advising a policy of austerity, requiring a commitment to lower government spending by states. The IMF sees itself as ‘helping to

restore macroeconomic stability, build core macroeconomic policy insti-

tutions, and catalyze donor support’ in countries ‘deemed an inter-

national priority because of their own great needs and the dangerous

implications of persistent fragility for regional and global stability’.182

180 Cohen (2012) at 6–9. 

181 Taylor and Schroeder (2015) at 503, 506. 

182 International Monetary Fund (2018) at 1. 
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According to the IMF, fragile states have ‘generally limited capacity, weak governance, and often unstable political and security environment’.183

This designation influences more than simply the IMF’s activities, but

also whether and how other states engage in development and national

policies, thought to be within the domain of the state to determine. Thus, the application of conditionality to assistance is a process which subtly changes the balance of power but with serious consequences. Tellingly, 

the IMF itself has realised the application of conditionality – which

includes the rather vague ‘prior actions, quantitative performance cri-

teria, structural performance criteria, and structural benchmarks’184 and

‘a well-tailored pace of macroeconomic adjustment’; and ‘a strictly pri-

oritised, gradual agenda of key structural reforms’185 – is unsuitable for

‘fragile states’.186

What this example demonstrates is the multiple uses of data for

governing: determining what criteria inform classification of a fragile

state; which states are so classified; collection of social, economic, and political data, its interpretation and determining what levels and kinds of adjustment and reform are required. A further striking example is the

way data determined and influenced the reaction of the EU and other

international organisations to the 2009 Greek economic crisis and the

conditions attached to assistance. Notably the EU accused Greece of

falsifying economic data,187 begging the question of how the EU could

argue this without first having determined what would be ‘correct data’. 

From the economic field to humanitarian intervention and the refugee

crisis, data are increasingly central to governing. For example, data

gathered by the UN in refugee camps determine the management of

aid distribution. Johns recently drew attention to UNHRC programmes

registering the biometric data of Afghan refugees and their role in

allocating humanitarian assistance. During the Haitian cholera outbreak, 

data from the location of phones was used to extrapolate information

about the movement of people and potential spread of cholera.188

Recently, the UN Statistics Division and the World Bank launched a

guide to help nations better manage geospatial data, especially in low-

183 ibid. 

184 ibid at 19. 

185 ibid at 20. 

186 ibid at 39. 

187 Barber (2010). 

188 Taylor and Schroeder (2015) at 510. 
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and middle-income countries. The ‘Integrated Geospatial Information

Framework’ ‘makes concrete recommendations on establishing national

geospatial information management processes and putting that infor-

mation to use’.189 In the World Bank representative’s own words:

all governments hold a considerable amount of geospatial information, 

including databases on who has access to education; communities most

affected by poverty; areas at risk of disasters; as well as mobile data that can keep more people informed about disease outbreaks and weather

patterns . . . 

. . . The Framework will help countries in building capacity for using

geospatial technology to enhance informed government decision-making, 

facilitate private sector development, take practical actions to achieve a digital transformation, and bridge the geospatial-digital divide.190

Lastly, although there are many more examples that could be given, there

is the UN ‘Global Pulse’ Initiative, which attempts to ‘harness[] big data for development and humanitarian action.’191 The projects are already

numerous and include ‘Using Big Data to Study Rescue Patterns in the

Mediterranean’, ‘Estimating Socioeconomic Indicators from Mobile

Phone Data in Vanuatu’, ‘Using Mobile Phone Data and Airtime

Credit Purchases to Estimate Food Security’, and ‘Detecting Structures

in Satellite Images with A.I. during Humanitarian Emergencies’.192 These

‘Informing Governance with Social Media Mining’193 projects mean

international organisations steer state and non-state responses on every-

thing from protests to preventing terrorism. Numerous actors are

actively involved including local Pulse Labs in New York, Jakarta, and

Kampala, UN Innovation, UNHCR, and country teams, as well as part-

nerships with telecom operators, WFP, FAO, corporations like IBM

and universities. 

By following the relocation of data competences, we see that both state

and non-state actors govern and discipline the activities and people in

189 ‘UN Launches Guide for Countries to Improve Location-Based Data Management to Better Inform Decision-Making’ (2018). 

190 ibid. 

191  < www.unglobalpulse.org > . 

192  < www.unglobalpulse.org/projects > . The list goes on and on . . . ‘Using Call Detail Records to Understand Refugee Integration in Turkey’, ‘Understanding Perceptions of Migrants and Refugees with Social Media’, ‘Exploring the Effects of Extremist Violence on Online Hate Speech’, ‘An Analysis Tool for Insights into the SDGs’. These are just a handful of big data projects underway by Global Pulse. 

193  < www.unglobalpulse.org/project/informing-governance-with-social-media-mining/ > . 
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their spaces. The World Bank, the UN, the FAO, and countless organisa-

tions besides use their powers to exert influence and control activity. 

These organisations do not act through accidental means around the

globe. They are not acting at random and moving ‘through space like

billiard balls’.194 They follow their own territorial logic. This power does not float freely and unsystematically around the globe. Moreover, the

territories of international organisations are not homogeneous but dif-

ferently arranged depending on the particular arrangement of data

powers between international organisations and states. The potential of

this approach, of understanding spaces as territories of each actor, is that it highlights the differently balanced distribution of power between actors without prioritising and naturalising one space over others. 

5.5

Conclusion

To recap and conclude this chapter: I have argued that title is no longer a useful operative legal category, not least because it objectifies territory, but also because there is no such thing as a uniform and consistent

bundle of legal rights called title. The concept and social practice of title becomes, I am almost afraid to say anticipating a backlash, entirely

redundant. I also argued that sovereignty understood as a bundle of legal relations more helpfully explains the practice of sovereignty today and

creates the possibility of observing individual legal rights and power. 

This, in turn, makes it possible to observe where these rights and powers are moving to. I also clarified the idea of exclusivity in international law and indicated that the legal relationship is between actors, not between a state and the physical geography or its natural resources. Instead, 

I propose understanding circumstances where rights and competences

transfer not as territory or property transfer, but of states and inter-

national organisations changing the spatial configuration of their exercise of power. 

There is no reason why the legal bundle of sovereignty must always be

kept whole – it may be thought of as consisting of a number of rights and attributes. Nor is there a reason why only states have sovereignty. Other than, that is, the underlying normative positivism present in international law doctrine. My approach suggests viewing sovereignty as a

bundle of legal relations, spatialised within a particular framework. This 194 Sack (2009) at 26. 
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impacts the orthodox understanding of sovereignty and territory in

international law. But as Judge Alvarez observed, in relation to whether

‘to abolish the notion of sovereignty of state’, ‘[the notion of sovereignty]

has evolved, and we must now adopt a conception of it which will be in

harmony with the new conditions of social life’.195 What is taking place is simply another ‘passage within the notion of sovereignty’196 and of

territory. It is based on new conditions of social life that I have con-

structed an interpretation of territory jurisdiction, actorhood, and sovereignty that, I hope, offers an account that is more reflective of

social reality. 

The pervading assumption that only states can ‘have’ sovereignty and

‘possess’ territory contributes to the territorial trap identified by Agnew. 

Where these are assumed, the rise and fall, decline, or obsoletion narra-

tive concerning territory is always going to be close to the surface. 

Clearly, other actors are exercising sovereignty powers and rights and

they are doing so in relation to their legal and political spaces. But if international legal theory can only account for states doing so, it will only perpetuate such narratives. We can only ever resort to the fall/decline/

obsoletion narrative because where the powers are going and in who’s

legal space they exist are invisible for the orthodox theory of territory and sovereignty. We will always only have deterritorialisation without

reterritorialisation. Taking reterritorialisation seriously, we might think of neither territory or sovereignty in decline or becoming obsolete, but

rather are being refashioned. Our understanding of the concepts can

reflect our changing legal realities. This rethinking makes visible and

explains the new territories, actors, and processes that have emerged. 

195 Separate Opinion by Judge Alvarez, Corfu Channel Case (n 47) 43. 

196 Hardt and Negri (2000) at 88. 
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A New Legal Geography for International Law

For generations . . . space was treated as the dead, the fixed, the undialectical, the immobile. 

Michel Foucault, Power/Knowledge 1

If traditional international law and its techniques have little or nothing very apposite to say about ecological calamity, tech-enabled weaponised abuse of humanity and dignity, skewed distribution, human cloning, gene editing, 

gene drives, artificial intelligence, robotics, or even big-tech corporations and newer space activities, the lawyers might have nothing to do but cast an anxious glance toward the natural scientists or plumbers or the geneticists or the data scientists and hope they can do more . . . With venerable concepts and refurbished concepts and some new concepts, we can employ them as we

think anew, to see what we might contribute (as well as what we might

not contribute). 

Benedict Kingsbury, ‘Infrastructure and InfraReg’2

Recent decades have seen an important shift take place in the general

paradigm of social sciences. Many disciplines are questioning their

assumptions and searching for alternative ways to understand inter-

national law and politics and global governance. The goal of this book

has been to contribute to a vital debate and bring some of this critical

rethinking to the discipline of international law, revisiting some of the most traditional and long-established legal concepts, doctrines, 

and narratives. 

My aim has been to understand what has ‘happened’ to territory in

light of the many developments associated with global governance and

globalisation taking place, some slowly, some dramatically, over the

course of the latter half of the twentieth and the first two decades of

1 Foucault (1988) at 70. 

2 Kingsbury (2019) at 171, 185–86. 
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the twenty-first centuries. Having set out originally to explore inter-

national law’s deterritorialisation, this project in the end arrived at the conclusion that the best way to understand what we are witnessing in the

international legal arena today would be to think of it actually as a

process of reterritorialisation – of the legal bundle of sovereignty and

the related international legal regimes by which it is constituted. Far from being made irrelevant or displaced, as claimed by the deterritorialisation narrative, by ‘functionalism’ and the rise of international organisations, territory remains one of the most important structuring frameworks for

ordering international law and politics. To recognise this fact, however, requires us to learn to think of territory not as a physicalised entity or an object of ownership, but, in a broader sense, as the exercise of control

over space and as a certain type of political technology. This understanding leads to ‘conceiving of territory as the bringing together of a range of different . . . phenomena – economic, strategic, legal, and technical’.3 And while spaces thus produced occasionally ‘might take on a strictly

bordered form’ of the kind usually associated with Westphalian sover-

eignty, ‘looser, overlapping and multiple arrangements are also possible’.4

Ultimately, it means ‘we can then understand the plurality of different

political-spatial arrangements that take place’.5

The idea of territory as the exercise of political control over space, 

however, only marks the beginning of the process of critical rethinking. 

As lawyers, we must also determine who is appropriately exercising

which particular forms of control, in relation to which particular spaces, and how exactly this came to be the case. To achieve this task requires us, however, first to reconceptualise the traditional international law understanding of sovereignty. Rather than being seen as a single monolithic

status, sovereignty is better redefined as a bundle of different processes and power relations. By tracing the redistribution of the various competences, privileges, rights, and duties associated with the sovereignty

bundle, we can begin to understand the ongoing transformations in the

structure of global law and governance as the (re)assembling of new

territorial frameworks controlled by a variety of international subjects, including non-state actors. 

Concepts do not exist in a vacuum. One of the main consequences of

the theoretical exercise proposed in this book is to bring out the idea that 3 Elden (2011). 

4 ibid. 

5 ibid. 
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every conception of territory, ultimately, is contingent on the particular historical circumstances surrounding its production – including this

one.6 The geographical imaginary of international law cannot and should

not remain frozen. Political and economic realities surrounding the

international legal system change, and therefore, so too should its con-

ceptual apparatus. The concept of territory still represents a useful

instrument that can help us ‘grasp the changes that are taking place in

the world today’.7 Rather than being overtaken by functionality as the

central explanatory category for theorising contemporary global govern-

ance, it continues alongside it. 

6.1

Four Findings

There are four key findings in this book that can transform our discip-

linary approach to conceptualising territory. The first is the insight that territory, in law, can be more helpfully understood as a space, not an

object. From this stems two further ideas: that every territory is a

construct, not a natural fact, and that what this construct represents, 

ultimately, is not just physical geography. The second key finding is the understanding that territory can have many different configurations and

practices constituting it. The third is the conclusion that the traditional legal concept of title does not explain the role territory plays in international law, since territory cannot be owned but is created, and so

should be set aside going forward. The fourth finding is that with

deterritorialisation always comes reterritorialisation. The transform-

ations that are commonly understood to result in the deterritorialisation of international law, in fact, only lead to respective territorial frameworks being reconfigured and becoming more heterogeneous: ‘deterritorialisation, in spite of its name, does not mean the end of the importance of

territory. Indeed, far from it, because territory is both its condition of possibility and, in some newly configured form, its necessary outcome.’8

Applying these four insights leads to the following conclusions: all

spaces are constructed by practices and do not exist separately from

these; territory is a particular species of space constituted by practices of control and the exercise of power; the specific building blocks by

6 The production of this concept of territory is without doubt impossible without the very many thinkers before me. 

7 Elden (2011). 

8 Elden (2006) at 50. 
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which territories are constructed are reflections of the corresponding

bundle of legal relations. The legal relations in question are always

multifaceted: each territory is ultimately the result of the exercise of a whole complex of rights, privileges, disablements, etc. that are typically associated with the idea of sovereignty. There exists no single correct way to arrange this sovereign bundle vis-à-vis its spatial dimension. 

In relation to any one actor’s particular territory, different elements of the sovereignty bundle can be exercised. 

A fundamentally different understanding of the concept of territory

begins to emerge at this point than that underlying most other accounts

of global governance and globalisation. Why might such a reconceptua-

lisation be necessary? Kuijer and Werner’s analysis illustrates some of the reasons that justify the theoretical exercise proposed in this book project: international law underwent significant transformations due to the rise of cosmopolitan values and supranational institutions. The question

remains, however, what these transformations imply for the role of

territory in international law. On the one hand, they challenge the idea

that the best way to make legal sense of the world is to split it up in

separate territorial units. On the other hand, they are still in many ways bound up with the powers of the very same States they seek to transgress.9

International lawyers retheorised the dramatis personae of international

law, taking account of the plurality of actors involved in the legal

system, but without questioning the spatial imaginary of international

law, instead continuing to operate with the spatial logic of only one of

these categories of actors. There are many more territories present in

the contemporary international legal order than the two-dimensional, 

flattened units that underlie the spatial imaginary behind Kuijer and

Werner’s analysis. Theirs is a view of the world which accords with

Anderson’s observation that ‘[i]n the modern conception, state sover-

eignty is fully, flatly and evenly operative over each square centimeter of legally demarcated territory’.10 The alternative approach proposed in

this book allows us to escape from the false dichotomy between the

notion of territorially separate legal regimes and the transgression of

state powers and state boundaries. State space is only one territorial

framework among many in contemporary law and governance, and the

bundle of competences and powers constituting it remains in a constant

9 Kuijer and Werner (2017) at 8. 

10 Anderson (2006) at 19. 

.  



process of being readjusted and reassembled. There is no doubt that

states continue to wield enormous power. But the practices of modern-day

sovereignty are becoming increasingly complicated to disentangle, yet our job as scholars is to attempt it. As sovereign bundles continue to undergo simultaneous processes of deterritorialisation and reterritorialisation, states no longer remain the only actors exercising sovereign powers. 

6.2

The Diagnosis: Deterritorialisation without

Reterritorialisation

I began by outlining the main theories trying to make sense of the

changing dynamics on the international plane in Chapter 2. In particular, I looked at arguments addressing the themes of functionality and porosity of contemporary global governance. I then critiqued these accounts, by

demonstrating that they still relied on an implicit prioritisation of states and their spaces, which led them, ultimately, to reproduce rather

than question the orthodox concept of territory. With this orthodox

conception – one that is not only rooted in the indispensability of state control but is also flattened and physicalised – there was no option BUT

to conclude that territory ceased to be an important structuring frame-

work for organising the exercise of global governance. Even those

accounts that suggested there had been a relocation of powers, rather

than a full deterritorialisation, have been unable to explain fully where and how the powers in question were relocated to; an aterritorial and

despatialised future for international law, that could never be critically insightful. 

I then outlined what these traditional concepts of territory are, for I do not think there is only one, and defined their relationship with other

heartland concepts of subjecthood, sovereignty, and territorial sover-

eignty. This excavation found that territory often tends to be understood in pseudo-naturalistic terms, that is, it is defined as an element of the natural world or physical geography, though sometimes it is also construed as an area or a space – each of which, of course, implies a rather different real world understanding of the concept of territory. On one

level of analysis, there is also present in the discourse a number of

different usages of the concept of territory: territory is sometimes an

object, sometimes a framework, or sometimes a subject. I concluded that

a lack of awareness of this enables conceptual slippages. I also presented the argument and evidence that the discipline of international law tends

to presume a very particular spatial imaginary that ‘produc[es]
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international law’s map of the world as a jigsaw puzzle of solid colour

pieces fitting neatly together’.11 This puzzle is two-dimensional, and the legal order created by the assemblage of these spatially configured legal regimes can be analogised to a one-level-deep (flat) structure that lacks any ‘vertical’ dimension. The default assumption produced is that any

given piece of physical geography can only be subsumed within one

territorial regime and there can never be more than one subject of

international law exercising ‘territorial’ control in respect of any given physical land. 

Concerning the concept of sovereignty and territorial sovereignty, 

I made several observations. A lack of uniformity was found in the way

the two concepts are typically understood and there are times where they

are used interchangeably. I looked at how the concept of (state-)territory structured the concept and operationalisation of sovereignty in international law discourse. Concerning territorial sovereignty, of the four

accounts of territorial sovereignty that are commonly used in inter-

national law, one understands territory to be an object of property

(Eigentumstheorie), another regards it as an essential (physical) element of the state (Eigenshaftstheorie), a third refers to it as the space of

jurisdiction (Kompetenztheorie), and the fourth favours a composite

approach which sometimes views territory as an object and sometimes

as a space. The implications of this orthodox state-centric concept of

territory include the tendency to view the territorial structure of the

global legal space as essentially flat, that is, not allowing any ‘territorial’

overlaps, thus, both presumes and reinforces the tendency to physicalise

the concept of territory, reducing the construct of territory to the

respective physical geography. It is this understanding of territory which prioritises the spaces of states and makes invisible the territories of actors associated with globalisation and global governance. 

My aim with this research project became one of proposing a new legal

geography. Thinking against my initial assumptions that territories were

less relevant, I wondered if it was possible to instead see the spaces of other actors as territories. But going on this journey meant I had to

contend with my own spatial assumptions about territories, to de-

physicalise, unflatten and make less state-centric a concept in a way that will allow us to make sense of the new legal spaces and actors entering the 11 Knop in Crawford and Koskenniemi (2012) at 95. 
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international legal stage. What is needed for that, however, is a funda-

mental reconceptualisation of territory and the spatially mediated con-

cepts of sovereignty and jurisdiction and actorhood, indeed the entire

spatial imaginary of international law. 

6.3

How to Use the ‘New’ Legal Geography

There are three major steps to this rethink that I outlined in Chapters 4

and 5. Chapter 4 examined the spatial qualities and characteristics of

space, which at the same time in many ways also revealed further

underlying assumptions and the cartographical disciplining of inter-

national law’s concept of territory. The main purpose, however, was to

rethink how territory is configured through different practices in order to serve as a guide to identify, and make visible, the spatial configuration and relationality of other territories. Other spaces may be contiguous, 

bounded, or homogeneous without being territories, but this gave us an

insight as to how territories are constituted. As a result, I argued there is currently one core idea that separates out territory from other spaces, a characteristic that constitutes a space as territory rather than some other space, and that is the notion of territory as controlled and disciplined

space. I proposed a reformulation of territory as a space created for and by the exercise of a certain kind of political power, and thereby excluding any understanding of territory as a natural or physical object. Territory manifests and becomes real in the practices and exercise of power, and

the way these practices are spatially structured determines the basic

character of the respective territorial framework. Drawing on Lefebvre, 

territory, I argued, should be ‘understood not as a fixed container of

political action and international relations, but rather as a dynamic and constitutive dimension and space of struggle, one that is currently being reconfigured rather than eroded’.12

The final step was to insert this new concept into international law’s

theoretical accounts, including, or especially, to think through how

sovereignty might be thought of as operating in relation to these other

territories, given the concept is otherwise informed by the ‘old’ spatial imaginary of international law. Applying insights from legal realism, 

I explored how we might reformulate the concept of sovereignty as a

bundle of legal relations, more accurately representing and interpreting

12 Lefebvre (2010) at 36. 
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the complex realities of contemporary global governance. This approach

makes it possible to observe individual legal rights and power and where

they are reterritorialising to. I explored the common claim that the idea of sovereignty in law conveys the notion of exclusive control vis-à-vis

territory and argued that, from a legal point view, this exclusivity should instead focus not on space itself (the idea that the space is exclusive to the state) but with regard to the corresponding legal rights. Taking this insight to its logical conclusion, the analysis decouples the idea of sovereignty from that of statehood: sovereign rights in international law can be

enjoyed and exercised by different categories of actors, not necessarily

limited to states. An implication of this approach was the conclusion that the concept of title does not constitute a useful analytical tool and should therefore be discontinued as an operative legal category. From a legal

realist perspective, title has no fixed or stable meaning; nor, in fact, can it really have one. Further, title also necessitates thinking about territory as an object, which is inimical to the proposed new theoretical framework; 

territory is not owned but created. 

6.3.1

Avenues for Further Research

The implications of this rethink of territory for international legal theory and for practice are clear, and in some respects fairly fundamental. 

I therefore gave three illustrations of how it might be applied in

Chapter 5, in which I showed how this theory can also account for and

explain the phenomenon of international organisations having their own

distinct territories. 

The

opportunities

to

study

and

research

further

sites

of

reterritorialisation are numerous. The theoretical approach outlined in

this work could be applied to further our understanding of the role

international law plays in the construction of global refugee flows and, 

in particular, the corresponding legal spaces such as refugee camps,13 but also the spaces of movement and other experiences refugees face in their

journeys. It can also be applied to the study of infrastructure spaces, 

special economic zones (SEZs), and customs unions,14 used to better

explain the role and exercise of power by international organisations in

relation to warzones and places of humanitarian catastrophes, and help

13 Slaughter and Crisp (2009). 

14 A place to start would be: Easterling (2014); Maurer (2001) at 467; Buckley and others (2015) at 103; Abbott and Hampton (1999). 
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expose more clearly the contours of international law’s constantly

shifting relationship with neo-colonialism, settler colonialism, extraterritoriality, and hegemony. The novel conception of international law’s

relationship with space proposed in these pages can also inform a new

understanding of the legal and territorial character of drone warfare and influence how the law regulates this issue, and cyberspace. It can also

help formulate a different model of human rights protection, one that

follows a lot more closely the realities of sovereignty exercised in today’s multilayered legal spaces. 

Fundamentally, the theoretical account developed in this work makes

more concrete both the spatial strategies of different categories of international actors and the specific spatial dynamics of their exercise of

power. In doing this, as per de Lapradelle’s argument, it allows us to

obtain a renewed appreciation of the complex realities of global govern-

ance and imperial hegemony rather than dismissing the whole problem-

atic this raises by putting it in the box of ‘extraordinary’ exercises of jurisdiction. Thinking of the Belt and Road Initiative as just one contemporary example, China does not exercise jurisdiction extraordinarily

when it extends the operation of its laws outside the ‘territory’ carto-

graphically depicted as China. It exercises elements of its sovereignty

bundle within that territorial ambit in relation to which these powers

have been established. This way of stating the issue has the advantage not only of dispensing with the unnecessary degree of sensationalism that

any mention of ‘extraordinary’ powers tends to invoke. It also helps us

appreciate more clearly the complex spatial dynamics of Chinese power, 

and at the same time creates the possibility to hold China accountable for its activities wherever it factually exercises power. The same example, of course, applies equally to US, British, Dutch, Russian, or EU attempts to assert and exercise power ‘extra’-territorially. 

Finally, this approach to territory makes more concrete the territories

of international law and the exercise of power in relation to international economic and political systems and processes. ‘Social reality’ according to legal geographers ‘is shaped by and understood in terms of space and

place’.15 Where their spaces are unfamiliar or invisible to us, we will

always fail to understand these processes and systems as well as we

might. For example, the spaces of capital appear to be less concrete, 

relatable, or real than state space. Capital flows seem to circumvent

15 Blomley, Delaney, and Ford (‘Boundaries and Borders’ nd) xv. 
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international law’s spaces; capital appears too fluid and too ephemeral to have any territorial foundation. The primary space that capital is associated with is the globe, which is an ambiguous and imprecise space. And

yet, the economic and political processes that constitute the circuits of global capital certainly do not take place haphazardly and at random. 

Nor do they unfold in this smooth abstract space devoid of any concrete

territorial expressions, but operate rather according to very specific and strictly determined territorial logics of different actors. Making these

territories visible and making the pictures we develop of them concrete

is an absolutely vital task.16

Territories can be understood as more complex and dynamic than the

discipline of international law has hitherto imagined them to be, and, at the same time, are devastatingly simple if we adopt an understanding of

territory as constituted by practices of control performed in relation to specific spaces, and people and activities within those spaces. Territories are formed by social practices and at the same time they inform and

direct their course. They are ‘full of power and symbolism, a complex

web of relations of domination and subordination, of solidarity and

cooperation’.17 And the role that international law plays in this web of

relations is only starting to be understood clearly. It starts with fundamentally rethinking international law’s geographical imaginary. 

16 There is some excellent work being undertaken in this outside of international law. This includes: Alami (2018) 512; Corbridge, Martin, and Thrift (1994); Leyshon and Thrift (2005). 

17 Massey (1992) at 66. 
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